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BUIBI'YINMHCHKUM Muxaitno Vlocumosuy,
TOOKTOP I0pUINYHMX HAYK,

npodecop xadenpu KpUMiHAIBHOTO MIPaBa,
npolecy Ta KpuMiHamictuku Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTyalIbHOI BIACHOCTI

Ta IIpaBa

BPOBYEHKO Koctautna MuxaiioBsud,
acripasT Kadenpu KpUMiHaIbHOTO MIpaBa,
npotecy Ta KpuMinanictuky KuiBcbkoro
YHIBEpCUTETY iHTEIEeKTyalbHOI BIACHOCTI
Ta IIpaBa

OCOBAUBOCTI KPUMIHAABHOTO NPOBAAXEHHS
3 MEPETA9AY CYAOBUX PILLEHb
Y KACALIMHOMY NOPIAKY

Y Te3zax MU 30Cepe/PKYEMO YBary Ha OKpeMUX 0COOMMBOCTSX IPOBAKEHHS 3
HeperAny CyOBMX pillleHb Y KacaliifHiil iHCTaHLii, iKi 06yMOB/IeH] KpyMiHa/Ib-
HO-TIpoLecyanbHuM KopekcoM Ykpainu (mani KIIK) ta moTpe6yroTsh meTanbHOrO
00TOBOpEHHS 3 OIIAAY Ha IX BOXK/IMBICTD JIsI BCeOIYHOI Ta HEYXWIbHOI peaizanii
II0JIOXKEHD IJbOTO KOZIEKCY IIPU 3/IiMICHEHH] CyJOYMHCTBA.

BignosigHo 10 4 5 ¢t 14 Mi>KHapOZHOTO IMAKTY PO IPOMA/IAHCHKI 1 MOMITUYHI
IIpaBa KOKEH KOTO 3aCy[KEHO 3a Oy/b-sAKNIII 3/I0YVH, Ma€ IIPaBo Ha Te, 06 itoro
3aCy/KEeHHs i BUPOK OY/IO IIepeT/ITHYTO CY/JOBOIO iHCTAHIII€I0 BUIIIOTO PiBHA 3Ti/fHO
3 3aKOHOM.

3abesneyeHHs aleALIHOTO i KacalilfTHOro ocKap>keHH:A pimeHb cyny Kol-
CTUTYILiA YKpaiHM IIPOTOTIOCHIA OJHIEIO i3 OCHOBHMX 3acaji CyJOYMHCTBA (ITYHKT
8, yacTuHa 5, ctarTsa 129).

KitouoBa 0co6nmBicTh MpoOBafKeHHs y CY/Ai KacaliiiHoi iHcTaHIil mossrae
y TOMY, IO IEPErA[ CYJOBUX pillleHb Y KPUMiHa/JIbHOMY IIPOBAa/KEHI B Cymi
KacauiitHol iHcTaH1lii (aKTUYHO € OCTAHHIM 3aCOOOM IOPUANYHOTO 3aXVCTY IIPaB
Ta CBOOOJ MOMHYU B YKpaiHi, a TOMY IIPM KacallilHOMY IIPOBAJ)KeHi Ma€ 6yTM
3abe3reyeHa €IHICTh 3aCTOCYBaHHS HOPM MaTepiaJIbHOTO i IIPOIeCyasbHOTO
IpaBa, L0 CIYTYE OJHI€I0 i3 rapaHTiit 3a6e3eYeHHsI 3aKOHHOCTI Ta BEPXOBEHCTBA
IpaBa y KPMMiHa/IbHOMY IIPOBaJ KEHHI.

KIIK 4iTKO BCTaHOBIIIO€ NE€PeIiK CY/JOBUX pillleHb fAKi Hifi/IATal0Th OCKap>KeH-
HIO B KacallilHOMy mopAAKy. Taka KOHKpeTu3allid € BilIpaBHOIO TOYKOIO 3
AKOI IIOYMHAETBbCA JIOTiYHa MOOY/0Ba HOPMATMBHO-IIPABOBOIO PETY/IOBAHHA
KacalilfHOrO IIpOBaJKEeHHA.
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Y Tesax BUKIaleHMiT aHAIi3 CTafil KPUMMIHAIbHOTO IIPOLIECY Y KacaljiiiHii
incrannii Bepxosnoro Cyay 3 Mo4aTKy NOAaHHA KacalliliHOL CKapry, i posrnagy
Ta IPOTOJIOIIEHHS CY/IOBOTO pillleHH:A. 3pobiieHa cripoba JOCTiANTY IIeBHi icHyro9i
npo6ieMy CyJOYMHCTBA KacalliifHOI iHCTAHIIi€0 Y IPaBO3acTOCYBaHHI Ta BUC-
JTIOBTIeHi fesAKi 6adeHH: NIIAXIB iX yCyHeHHA B CY[OBill IpaKTHUILI.

Cyn posrissae KpuMiHaibHe IPOBA/PKEHHSA B KacallilfHOMY IOPAJKY B CKIafi
KOJIeril CyniiB, a TAKO)K KpMMiHa/lIbHe IIPOBAJKEHHA MOXKE pO3IIAJATUCA I1ajia-
TOI0, 00’€JHAHOIO ITAJIATO0 KacaljiliHoro cyny abo Benmukoro [TamaToro BepxosHoro
Cyny. IIntanna npo nepepfady KpyMiHaJIbHOIO IPOBA/IKEHHA BUPIIIYETbCA CYyIOM
3a BJIACHOIO iHiIiaTNBOI0 260 3a KJIOIOTAHHAM y4acHMKA CIIPABIL.

SIk mpaBwWIO Iepefavya KpUMiHa/JIbHOTO IIPOBA/KEHHS BifiOyBaeTbCs 3a HEOO-
XiTHICTIO BiICTYNIUTH Biff BUCHOBKY IIOJJ0 3aCTOCYBaHHA HOPMU IIpaBa y HOAiOHNMX
IIPaBOBiJHOCHHAX BUK/IA/IEHOTO B paHillle yKIafleHuX pimeHHsAx Bepxosnoro Cyny.

Kpim Toro cyp, Akuil posInAafae KpMMiHajabHe IPOBA/PKEHHA B KacalillHOMY
HOPSIKY B CK/Ia/ii Koseril abo masaty, Ma€ IpaBo IepefaTy Take KpUMiHalIbHe Ipo-
BaJpKeHH:A Ha po3rAf Bemnkoi [1amatu Bepxosroro Cyzy, AKIIO filifie BUCHOBKY, 110
CIIpaBa MiCTUTb BUK/IIOYHY IIPABOBY IIPO6OIeMy i Taka Iepefiada HeoOXinHa st 3a6e3-
HIeYeHHs PO3BUTKY IIpaBa Ta (POPMYBaHHA €AVMHOI IPAaBO3aCTOCOBYOI IIPAKTUKIL.

KacauiitHe IpoBafi>keHH:A € CTafli€l0 KPMMiHAJIbHOTO NPOIiecy, B SIKiil 3a cKap-
TOI0 IIPOKYpopa abo iHIINMX Y9aCHMUKIB IepeBipsAEThCS MPABUIbHICTD 3aCTOCYBAHH
CyfaMM IIEpIIO] Ta aIle/IALNHOI iHCTaHII HOPM MaTepia/JIbHOIO Ta IIPOLECyalb-
HOTO IIpaBa i IpaBoBa OLliHKa BCTAHOB/IEHMX 00CTaBVH KPYMiHaTIbHOTO IIPABONIOPY-
meHHA. CyJ KacalliifHOI iHCTaHIIil, Ha BifIMiHY Bifi anle/IALiIIHOT, He JOCTIIPKYE NOKa3M,
He BCTAHOBJIIOE Ta HE BU3HAE JOKA3aHVMM OOCTAaBUHM, IO He OyIM JOCTiIKeHi B
OCKap)KyBaHOMY Cy[OBOMY pillleHHi, He BUPIIIy€ NIUTAHHA IIPO JOCTOBIPHICTH TOTO
YJl IHILOTO [OKa3y, a TUIbKM IepeBipsA€ MPaBUIbHICTb 3aCTOCYBAHHA CY[LOM IIepIIO]
Ta aneALIIHOI IHCTAHIIil HOPM MaTepiaIbHOTO i IPOILIeCyaIbHOTO IIpaBa.

Cyp xacauiiiHoi iHCTaHIii mepernAfgae CymoBi pillleHHA CYAiB mepuioi Ta
ameIALINHOIL IHCTaHIIN y MeXXax KacaliliHol ckapru. Crafid KacaliiiHOro nepe-
IJIAY IOYMHAETHCA 13 MOMEHTY ITOJAHHA KacaliliHOI CKapIu.

CynmoBi pimeHHs, AKi MOXYTb OyTM OCKap>KeHi B KacalliiffHOMYy IOPSAJKY
Bu3HaveHi ct. 424 KIIK, skuit nepenbavae meBHi Kacauiitai ¢inbrpu. OpHak B
IpoleCi 3aCTOCYBAaHHA L€l CTATTi BUHMKAIOTh NMTAHHSA 1O/I0 BiJHECEHHA TUX YU
IHINMX pillleHb O IpeJMeTy IepeBipKu Cyny KacauiitHol iHcTaHuil. i nuranHa
BUpILITyBanNcs CySOBO NpakTukow Bepxosrnoro Cyxay (mami BC).

3okpema, Benmuka [Tamara (mani BIT), Bu3Hauaounch Moo MOXK/IMBOCTI Kaca-
L[i/IHOIO OCKAp)KEHHA CY[OBMX pillleHb IIPO 3aCTOCYBaHHA aMHICTIi, IOCTaHOBJIE-
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HIUX Ha CTaJil BUKOHAaHHSA BUPOKY, [illI/Ia TaKMX BMCHOBKIB: BUXO[AYM 3 IIOJIO-
KeHb II. 8 4. 3 cT. 129 Koncturynii Ykpainn B pefakuii 3akony N°1401-VIIL, npaso
0cobu Ha KacalliifHe OCKap>KeHHs CY/IOBOTO pillleHHS B KPMMiHaJIbHOMY IIPOBAJI-
JKEHHI Mae 0OMe)XXeHWIT XapaKTep Ta peai3yeTbCs BUKIIOYHO Y BUIIA/IKAX, epei-
6avenux KIIK. Cynosi pimeHHs mofo 3acTocyBaHHS aMHICTii, TOCTaHOB/IEHI Ha
cTajil BUKOHAHHS BUPOKY, He MOXKYTb OyTU OCKapyKeHi B KacalliilHOMY IOPS/IKY,
ockinpkyu y KIIK He mepepm6adyeHo mpaBo ocobu Ha ix KacaiiifHe OCKap)KeHH:
(mocranosa BIT Big 23.01.2019 y cipaBi N° 738/1482/16-k)

O6’ennana ITanara Bepxosuoro Cyny (OII BC) ykasara, 1o 3a 3MicToM II. 8 4.
3 cr. 129 Koncruryuii Ykpainn, 4. 2 ct. 424, 4. 6 c1. 539 KIIK yxBanm cyny nepuioi
iHcTaHLil PO BUpIllIeHHs NNUTaHb, IIOB’A3aHUX i3 BUKOHAHHAM BUPOKY, I/ iX
nepernAny B alelAaliilHOMY IOPAJKY, a TAKOXK YXBa/IM Cy[y ale/ALiiiHol iIHCTaH-
1[ii 3a pe3y/nbTaTaMy TaKOTO IEPEINIANY OCKap)KEHHIO y KacalliilHOMY IOPAJKY He
niparaiors (mocranosa OII Bix 18.03.2019 y cripasi N°© 756/9514/15-k ).

Kpim Toro, Buxonsa4u 3 Bumor 1. 8 4. 3 ct. 129 Koncrurynii Ykpainy, 4. 4. 1,
2 ct1. 424 KIIK yxBanu cymy nepiuoi iHCTaHIIil PO IPOJOBXXEHHA 3aCTOCYBaHHA
MPUMYCOBUX 3aXOMiB MEIVYHOIO XapaKTepy IiC/A iX MeperiAny B alenAliiiHOMY
MOPANIKY, a TAKOXK YXBa/IM Cy[y alelALiifHOI IHCTaHI[ii 3a pe3y/lbTaTaMi TaKOro
HeperAny OCKap)KeHHIO B KacalilfHOMY HOPSIKY He HijiaraioTh (mocranosa OI1
Biz 18.05.2020 y cripasi N°© 128/2811/17).

IlocTaHoBa cypai y cmpaBi IIpo afiMiHICTpaTMBHE IPABONOPYLIEHHA ILIOMO
NPUTATHEHHA [0 aAMIiHICTPaTMBHOI BIJIIOBila/IbHOCTI MOXe 6yTM OCKapKeHa
mo amensAuiitHoro cyxy. IlocTaHoBa amenAniitHOro cyfy Habupae 3aKOHHOI CHIIN
HeTaiHo Mic/1A 1l BUHeCeHH:, € 0CTaTOYHOIO /1 OCKap)KeHHIO He ITifijiArae. 3ilicHeHHA
Kacaniitauit xpuminanpHuit cyg y ckmagi Bepxosroro Cypy (mani KKC BC)
IPOBA/I>KeHHs Y CIIpaBax Ipo aMiHICTpaTUBHI IIPaBOIOPYIIEHHS He Iepefi6adeHo
AK KpUMiHaJIbHMM IIPOLIECYyaIbHUM 3aKOHOM, Tak i Hopmamu Kopekcy Ykpainm
npo agMiHicTparuBHi npaBonopymmenH: (gami KYnAII) (yxsama BC Big 18.08.2021
y cripasi N°© 431/2638/21)

Buyepriamit mepesik y4acHUKIB IIpolecy, AKi HajiieHi IpaBOM IIOJaHHA
KacalilfHol cKkapru Ha pilteHHs, nepenbadeni y ct. 424 KIIK, BusHayeHo B cT. 425
KIIK i sKmo KacaniifHy ckapry mopjana ocoba, gKa He Mae Ipasa ii mogaBaTyt, TO
TaKa CKapra IOBEPTAEThCA.

KpiMm Toro BcTaHOB/IEHO Iepetik 00CTaBUH Ta iHTepeciB, 3 ypaXyBaHHAM SAKUX
TOJ YM IHIINI YYaCHUK IIPOLIECY MOXKE 3BEPHYT UCA 3 KaCal[iiTHOI0 CKaprow.

30kpeMa, moTepminuit abo Or0 3aKOHHMII IPENCTAaBHMK UM IPeACTaBHUK
MaIOTh IIPABO Ha KacalliJiHe OCKap)KeHHA CYy[JOBMX pillleHb 3 IiJJCTaB/ HEBIJIIOBi/I-
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HOCTI IIPM3HAYE€HOI0 IIOKApaHHA TAXKKOCTiI KPMMiHA/IbHOTO IIPABOIOPYIIEHHA Ta
0c06i 3acy/[)KeHOT0 BHACTIIOK CYBOPOCTI, /IMIIIe B MeKaX BUMOT, 3asBJICHIX HIMI
B CYyAi Iepuioi iHCTaHIL{I. Y JaHOMYy BMUIIAfIKy OCKAp)KE€HHA IOTEPIIIUM CYZO-
BUX pillleHb 3 IIiJCTaBM HEBIIOBIMHOCTI IPU3HAYEHOIO IIOKApaHHA TAXKKOCTI
KPMMiHa/JIbHOTO IIPABOIIOPYLIEHHA Ta 0C00i 3acy/pKeHOro BHACTIJJIOK CyBOPOCTI,
BPaxOBYIOUM 3aKOHOJaBUi OOMeXeHHsI, CTAaHOBJIATh NPUBATHUII iHTepec moTep-
IIiJIOTO y KOHTEKCTI IIpaBa Bi[[CTOIOBATM CBOIO IIO3MIII0 1 HaMaraTucs BCTAHOB-
JIEHVMM 3aKOHOM 3aco0aMy JOCATTM 3MiHM a0 CKacyBaHHS CYJOBOTO pillleHHS
(mocranosa OII Bix 19.04.2021 y cripasi N°© 641/5714/19).

[Ipy boMy 11 TPOKYypOpa HE BCTAHOBJIEHO MEXX OCKap>KE€HHA PillleHHA CY/IiB
IIePILIO] Ta ANle/IALIHOI iIHCTaHIil, HABITh B YaCTVHI BUPilIEeHHA IJMBIIbHOTO II030BY,
AKOTO BiH He 3asAB/AB (rmocrtanosa OII Bix 05.09.2022 y cripasi N°© 481/877/19).

[Tepen6auere 4. 6 cT. 393, 4. 6 cT. 425, mynkTamu 15, 20 4. 2 ct. 36 KIIK mpaso
Ha IIOJJaHHA KacalilfHOI CKapru IPOKYpPOPOM, AKMUI BXOAUTbH [0 CKIaZy Ipynu
IIPOKYPOPiB, BU3HAYEHOI B MIOPAAKY CT. 37 1poro Kopmekcy, He 00MeXyeTbcs i1oro
Y4acTIO B CY[JOBUX 3aCiJaHHAX 3 PO3ITIALY KOHKPETHOTO KPMMiHa/IbHOIO IIPOBaJ-
YKEHHs Y Cy/laX IoTlepeHiX iHCTaHLiil. SIKIo mpokypop 6yB BK/IIOUEHWIT 1O TPYIIN
IIPOKYPOPiB, OBHAK He OPaB y4acTiy CyZOBUX 3aCiflaHHAX, BiH Ma€ IIPaBO Ha IOIaHHA
KacaniitHoi ckapru nocranosa BIT Big 27.11.2019 y cipaBi N° 629/847/15-x ).

[/t BUpillleHHsI MUTaHHS PO MOIaHHS Kacal[iliHOI CKapru 0cobam, sIKi MaroTh
IIpaBo IIOJIaTU KaCallifiHy CKapry, HaJAETbCA MOXK/IMBICTh O3HAIOMUTUCA B CY/I 3
MarepiazamMyu KpMMiHa/IbHOIO IIPOBaJ KEHHA.

Kpim pgorpumanna sumor ct. 427 KIIK mopo 3MmicTy KacaliiiHOl cKapru
000B’I3KOBOI0 BMIMOTOI0 IO KacallilfHOI CKapru € Te, [0 BOHA IIOBWHHA OyTHU
BIUK/IaJileHa Jep)KaBHOI Mool (moctanoBa OIl Bim 19.09.2022 y cmpasi
Ne 521/12324/18).

Axmo cyp KacalinmHol iHCTaHIil, BCTAHOBMBIIM, IO KacaliliHy CKapry
nogaHo 6e3 fmopep>kaHHS BUMOL, nepepnbadenux cr. 427 KIIK, mocraHoBise
yXBajJly IpO 3a/IMIIEHHsA KacauiliHoi ckapru 6e3 pyxXy, B fAKiil 3a3HAYAIOTbCSA
HeJJO/IiKM KacalilfHOI CKapry i BCTAHOBTIOETbCS CTPOK, HEOOXiTHMII [ iX yCy-
HEHHA, a y BUINAJKy KOJIM TaKi HEJOMKMU He yCYyBalTbCs, TO KacaljiilHa CKapra
HoBepTa€eThcsA 0c00i, sIKa I mopaa.

[Tpo BigkputTa 260 IpO BiMOBY y BiKpUTTI KacauilffHOTO IPOBa>KeHHS
CYZ KacaljiifHOl iHCTaHIIil IOCTaHOB/IA€ yXBany. Komid yxBany npo BiIKpUTTA
KacaliflHOro MHpOBa/>KeHHs ab0 Ipo BIAMOBY Y BiKpUTTI KacamiiiHOTro
IPOBAJ)KEHHA pPasOM 3 KacallililHOI CKaproxo Ta yciMa JOJaHMMMU [O Hel
MaTepiazaMu HeBiIK/IaJHO HaJCUIAETHCS 0C06i, siKa 1mojjaia KacauifHy ckapry.
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3Beprae Ha cebe yBary i Ta HopMa, sIKa Hajla€ IPaBO KacalliifHOMY CYAy Bif-
MOBUTM y BIJKPUTTI KacaliifHOTO IIPOBA/IKEHHA 3 IiJCTaBM, nepenbavenoi m.1 4. 2
cT. 428 KIIK 1i€i crarri, 6e3 mepeBipku BifIIOBiTHOCTI KacaIjiliHOI CKapru BUMOTraM
cT. 427 nuporo Kogekcy.

To6T0, AKIO KacaliifHy CKapry IOflaHO Ha Cy[OBe pillleHH:d, sKe He Iif-
JIATAE OCKAPXKEHHIO B KacallilHOMY NOPAAKY, TO CyJ, He IlepeBipsA€ CKapry Ha
OOTPUMAaHHA BUMOT Ii CKJIaflaHHA, a TaKOXX Ha JOTPUMAaHHA CTPOKIB IOJaHHA
TAKOI CKapTy, OCKi/NIbKY B OyIb KOMY BUIIAJKy OCKap)KeHe CyJOBe pillleHHs He
Oyze mpegMeTOM IepeBipKM KacalilfHOTO CyAy, a 3a/IMIIeHHA TaKoi ckapru 6yx
PyXy IpU3BOAUTD 1O HEBUIIPAB/LAHOI TATAHNHU.

TakoX KacamlifiHuil cyj, Ma€ IpaBO BiIMOBUTHM Y BiIKpUTI KacallilfHOro
IIPOBA/KEHHA, AKIO 3 KacaliiffHOI CKapry, HaJJaHUX O Hel Cy[JOBUX pillleHb Ta
IHINMX JDOKYMEHTIB BOAYa€THCs, L0 MiACTaB /I 3aI0BOJIEHHS CKapry HEMAE.
To6T0 cyn nepeBipsie moBoaM KacauiifHOI CKapru Ta KOMydeHi fo Hel ockap)KyBaHi
CYZIOBI pillleHHA 1y pa3i BU3HaYeHHA BiJICy THOCTI ITiZICTaB JI/IA 3aJOBOJIEHHSA CKapTu
MOTMBOBAHOIO YXBaJIOIO BifIMOBJIAE Y BiIKPUTTI IPOBA/I>)KEHHA.

OpHak, HaBiTh y pasi BiICYTHOCTI MifcTaB [ 3aflOBOJIEHHS KacallilfHOi
CKapru Cyj KacalliliHOI iHCTaHI[ii He BIIpaBi BiIMOBUTM Y BiIKpPUTTi KacalilHOrO
IpOBaPKEHHA, AKIIO0 OCKAP)KYETbCA CY[OBE PIlIEHHA, AKUM CYOM allelALinHOL
IHCTaHII1 6yno IOripIIEHO CTAaHOBMILE IIiJO3PHOBAHOrO, 06BMHyBaqu0ro,
3aCY/PKEHOT 0, BUIIPABAHOTO.

Y BuMIIaKy BiIKpPUTTS KacalliffHOTO IPOBA[KE€HHA LIOJO YXBajy allesAaLiii-
HOTO CyAy IIpO IOBEPHEHHA alle/lALIHOI CKapry, KOMM IIiCaAA HaAXO[ KEeHHSA
BMTpe6yBaHMX Marepia/liB IpOBa/pKEeHHA [O KacaliifHOro Cyay cTanao Bijomo,
[0 YYACHMK IPOBA/KEHHsS CKOPMCTABIINCh CBOIM IIPAaBOM, IepefbdadeHuM 4. 7
cT. 399 KIIK, noBTOpHO IOAAB anenALiiHy CKapry Ha yXBa/ly MiCIieBOro CyAy; 3a
pesynbTaTaMu pO3ITIAAY AKOL CyJ aleAliiHOl iHCTaHIIiI IOCTAaHOBUB OCTATOYHE
pillleHHd, L0 He MiJJIArae KacallilHOMY OCKap>KeHHIO, KacalliliHe IPOBaJ>)KeHH s
niparae sakputTio (mocranosa OII Bix 23.09.2019 y cripasi N°© 757/40473/18-k).

BigkpuBimy KacaniiiHe NpOBaPKeHHA, CYyJ, 3AiMICHIOE IIJrOTOBKY IO Kaca-
ijtHOro posrrAny BifmoigHo mo 4. 1 ct. 430 KIIK BinOyBaeTbcs 6e3 BUKIVKY
CTOPiH KPMMiHA/IbHOTO NIPOBa/>KeHHA. 110 NiANbHICTD CYAgA-I0NIOBIaY 3[iMICHIOE
OIHOOCOO0BO 11032 3aJI0M CYIOBOTO 3aCiJaHH:A, He BUPINIYIO4YM HaIlepey, IUTaHHA
IIPO HasABHICTb 200 BiCYTHICTH MifiCTaB [/ 3a[JOBOJICHHS KacallillHOI CKapry, a
YXBJIIOIOUM IIPOLIeCYa/IbHi pillleHHs, CIPAMOBaHi Ha Oe3IepenIKofiHe IIPOBefieHH A
KacalliifHOro po3IIAAy. 30KpeMa I0ToBijad 30008’ 13aHMIT Haflic/IaTy KOl yXBanm
PO BIJKPUTTA aleIALIIMHOIO Ta KacaliffHOTO IPOBA/PKEHH YYaCHMUKAM CyJOBOIO
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IPOBA/KEHHSI pa30M 3 KOIIsIMU alle/IALIHNX Ta KacalliflHUX cKapr, iHdopMaliiero
po ixHi IpaBa Ta 060B’A3KY i BCTAHOBJIIOE CTPOK, IPOTATOM SKOTO MOXKYTb OyTH
[IOJaHi 3allepevyeH s Ha ale/ALiiHy Ta Kacalliliny CKapriu.

Opep>kaHHA KoMl IMX IOKYMEHTIB [y 3aiHTepecOBaHUX 0ci6 03HaYae KOHC-
TaTallil0 CYJEl0-00BilaueM [Ofjep>KaHHA YCiX BCTAHOBIEHUX KPUMiHaIbHUM
IpollecyaJbHUM 3aKOHOM BMMOT. Ha mpakTuii y pasi skijo 3aiHTepecoBaHi ocoon
He OTpMMaJIM TaKi JOKYMEHTU CY//is-I0I0BiIad 3i/ICHIOE HAaIIpaBIEHHA IIOBTOPHO.

SAK11o MicLie3HaXOPKEHH A Y4aCHMKIB IIPOBA/)KEHH HEBiJoMe, Y 3HAXOUTbCSA
Ha TMMYaCcOBO OKYIIOBaHMX TEPUTOPIAX, TO IOBITOM/IEHHS TAKVX 0Ci0 311/ICHIOETbCS
gepe3 3acobu MacoBoi iHpopMalil.

Kpim mporo xacaniiitHuii ¢y MO>XKe 3yIMHUTY BMKOHAHHA CYJOBOTO PillleHHS.

3arajioM Take pillleHHS IIOCTaHOBJIAETHCA 3a HASABHICTD JAaHUX, KOTpPi BKasy-
I0Tb Ha SIBHY HE3aKOHHICTb, HEOOIPYHTOBAHICTb Ta HECIIPABEIMBICTb CYJOBOrO
pilleHHA abCOMIOTHO 0YeBUIHOTO, 6e3CyMHIBHOTrO XapakTepy. ToOTo B 6inbmocTi
1je€ BUK/TIOYEHHA 3 IIPABWJI, HiXK IPABUJIO.

3rigHo 3 monoxxenHaMyu crateir 403, 432 KIIK ocoba, sxa nmopana kacauiay
CKapry, Ma€ IpaBo BIJMOBUTICA Bifj Hel 40 3aKiHYEHHA KacalliifTHOrO po3IIALYy.
Kpim aBTOpa cKapru iHIII yYaCHMKM IPOBA/)KEHHA HE MAIOTh ITpaBa BiMOBM-
THCA BiJl KacaliliHOI CKapTy, HaBiTh AKILO BOHY BiTHOCATHCA 0 OJHIEI CTOPOHM
IpOBaJ>KEHHH.

TakuM 4yMHOM, IIpaBO BiAMOBM Bifi KacalliifHOI cKapru 3aXMCHMKA, IOJJaHOI
B iHTepecax MiJO3pIOBAaHOIO, OOBMHYBAYEHOIO 4YY 3aCYMKEHOTO, HAJIeKNUTh
BUKJIIOYHO Tiit 0oco0i, fika Ii mopmama, 3oKpeMma, 3acymKeHWUII He Mae€ IpaBa
BiIMOBUTHCS BiJl KacalliliHOI CKapIM 3axXMCHMKA. Y pasi He3TOAM 3aCy[KEeHOro i3
KacalliifHO0 CKaproo 3axycHMKa (0OIpyHTYBaHHAM, MOTUBAMI, BUMOTaMI CKapru
TOIII0), BOHM MalOTh IIPAaBO 3asBUTHU IIPO Lie 10 abo IIiff Yac Cy/J0BOro 3acigaHHA i
CyJ, Mae IIpaBo BpaxyBaTy ix nmosutito npu supimenHi ckapru (Iloctanosa OII Bix
22.02.2021 y cripasi N°© 481/1754/18).

ITpu posriAzi [OBOAIB, HABENEHMX KacallillHIX CKaprax, KOJIETif Cy/i/liB BUXOUTD
i3 paxkTMyHMX 0OCTaBMH CIIpaBM, BCTAHOB/IEHMX Cy#aMiu. BiH ¢ cyymom mpaBa, a He
¢axry, po 10 BXe 6y/I0 BKa3aHO paHilre.

[TocTaBneHi y KacaliilHMX CKaprax NNUTaHHA, 10 HaJeXaTb [0 INPegMETy
nepeBipKy KacalliitHOro cyAy 3rigHo 4. 1 cT. 438 KIIK i cipsAAMOBaHi Ha MOKpalleHHA
IIPAaBOBOTO CTAaHOBMINA OCOOW, Mifila€TbcA KPUMiHATBHOMY IepeciifyBaHHIo,
BUPIIIYBAaTUCA CYAOM KacaliifHOI IHCTaHIII IO CyTi He3a/Jie)XHO BiJ TOro, 4u
CTaBWIN iX CTOpOHM Iepef CyfaMy IONepefHiX iHcraHmin (moctanosa BII Bin
12.09.2018 y cripaBi N° 523/6472/14-k).
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[Ipn npomy, CyJ KacaliiiHOl iHCTaHIIil He MOXKe CKacyBaTU Cy[OB€ pillleHHA,
OCKap>KeHe 3aCy[PKEHMM, AKIIO IIPY HOBOMY POSIVIAMI NPOBAJPKEHHA Iie MOXKE
NOTATTU HoripuieHHs #oro craHoBuma (mocranoBa KKC BC Bim 17.08.2023 y
cripaBi N° 606/2606/21).

Y Bumagxy cMmepTi 3acypKEHOrO BiJKpMUTe 3a JOr0 CKaprow KacalliilHe
MIPOBAKEHHA II/IJIATa€ 3aKPUTTIO, KPiM BUIIAJIKiB, AKIO BOHO, 3 YPaXyBaHHAM MeX
neperIaay CyAoM KacauiitHol incTaHil, BusHaueHux cT. 433 KIIK, € HeobxigHuM 14
peabinitauii momepsoro (yxsana OII Big 16.01.2019 y cipaBi N° 761/33482/16-k).

Kacaniitunii posrias posno4mHaETbCs 3 TOTO, IO y 3a3HAYEHMII B YXBaJli PO
3aKiHYEeHHSA MITOTOBKM Ta IPM3HAYEHHA /IO KACALiIHOTO PO3INALY HEHb Ta 4ac
TOJIOBYIOUMIT CYAJA BUKOHYE fii, mepen6adeni crartamu 342-345 KIIK, i Bupinrye
KJIOIIOTAaHHA YYaCHMKIB CYHOBOrO IIPOBAJpKEHHHA, a IOTIM CYAJA-I0IOBigay
IIOIIOBigae B HCO6XiI[HOMy 06ca31 3micT CYyJOBUX PpillleHb, IO OCKap)KYITbCH,
KacalliliHOI CKapIM Ta 3alepedyeHb Ha Hel.

CropoHM KpuMiHa/JIbHOTO NPOBA/PKEHHA Ta IHII YYacCHUKM CYJOBOTO
IPOBA/KEHHS BUC/IOBIIOIOTH CBOI JjoBoau. [lepuioro BMCIOBIIOE HOBOAM 0co0a,
sKa MOfajIa KacaliilHy ckapry. SIkimo xacarnjiiiHi ckapru moganyu oOuzBi CTOPOHM
KPMMIHa/IbHOTO IIPOBA/KEHHsA, IEPIIVMIU BUCIOBIIOIOTL [TOBOAY YYaCHUKU
CY[OBOTO TIPOBA[KEHHA 31 CTOPOHM 3aXUCTy. 3a HUMMU BUC/IOB/IIOIOTH JJOBOAMU
iHIIl y9acHMKM CyfoBoro nposamkeHHA. Cyfl Mae IpaBo O0OMEXUTH TPUBATICTD
BJIC/IOBJIEHHA NOBOJiB, BCTAHOBUBILY /I BCiX Y4aCHMKIB CYIOBOTO IIPOBA/>)KEHHA
OJHAKOBMI1 IIPOMIXKOK 4acy, IIPO 1[0 OTO/IOLIYEThCA Ha ITOYATKY CYJOBOrO 3acCilaHHA.
Henpubyrra cTopiH abo iHIMX y4YacHUKIB KPUMiHATbHOTO IIPOBA/PKEHHS He
IepeIIKO/KAE IPOBEAEHHIO PO3ITIANY, AKIO TaKi 0coOu Oy HaJTeKHUM 4MHOM
IIOBiJJOMJIEH] IIPO JaTy, Yac i Miclje KacalliiiHOro pO3I/IAAY Ta He IOBiJOMU/IN IIPO
HOB)XHI NMPUYMHU CBOTO HeHpMOYTTs. SIKIIO I y4acTi B po3IisAfi B CymoBe
3acijaHHsA He IpUOYIM YYaCHUKYM KPUMIHAJIbHOTO IPOBAPKEHHS, Y4acTh SIKMX
3rigHo 3 BuMoramn Ijporo Kopekcy abo pilieHHsAM Cymy KacaljiiiHol iHCTaHII €
000B’s13K0BOI0, KaCAL[iIIHIIT PO3I/ISAL BiIK/TaTa€ThCA.

IMopan 3 uum KIIK y cr. 435 Hamae cymy KacaliliHol iHcTaHLii mpaBo
YXBaJIUTH Cy[OBE PillleHHA 3a pe3ylIbTaTaMM IMCbMOBOTO NPOBAJKE€HHS, AKILO
BCi YYaCHMKM Cy[JOBOTO IPOBAJPKE€HHA 3aABVMIN KJIOIOTAHHA IIPO 3MiJICHEHHA
NpoBa/pKeHHA 3a iX BifgcyTHocTi. OfHaK, AK CBifUMTb CyJgoBa IpPaKTUKa
po3InAny KpUMiHaAbHUX IIPOBA[KEHb, HABiTh AKIO CTOpPOHA 3aXUCTy He
3alrepedye IpOTU IPOBENEHHA KacalliHOrO po3IiAfy 3a il BifCyTHOCTI, TO
NpaliBHNUKY BiffiniB 3abe3neyeHHs NiATpUMaHHSA Ny0O/IiYHOTO O6BI/IHYBa‘{eHHH
Ta opraHisanii nigrpumanus ny6naivnoro o6sunyBadenHs Ogicy [eHepanbHOTO
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IpoKypopa (cTopoHa 06BMHYBaueHH:), K IIPABIUJIO, IPUCYTHI ITiJ] 9ac posrisagy
IIPOBAJ)KEHHA CY[JOM KacalliifHOI iHCTaHIIil.

Tomy 4. 1 cT. 435 KIIK Ha npakTuili 3acTOCOBYETbCS HE YacTO.

BigmosigHo fo cT. 36 3akony Ykpainu «IIpo cymoycTpiit i craryc cyniis» Bif
2 yepBHA 2016 poky N° 1402-VIII Bepxosunit Cyzi € HailBUIIMM CYIOM Y CUCTEMI
CYHOYCTpOI0 YKpaiHm, sSIKuil 3a0e3Ievye CTaliCTh Ta €AHICTb CYJOBOI IPAKTUKA Y
HOPSAZKY Ta CIOCi0, BU3HAYeH] IpOoIecyaTbHNM 3aKOHOM.

Tomy 3akoHopmaBelp mepen6aums anroput™m gt (ct. 434-2 KIIK) y pasi
HasABHOCTI MiACTaB [ Iepefadi KpUMiHa/JIbHOTO IPOBA/PKEHHSA Ha PO3IVLAJ
manaTi, 06’ egquanoi ab6o BIT BC (ct. 434-1 KIIK).

Tax, AKII0 KoJeriA Cy[iB, MajaTa, AKa po3rIAfae KpYMiHaIbHe IPOBAKEHHA
B KacalliflHOMY IIOPAAKY, BBaXKa€ 3a HeOOXiJHe BiICTYNUTY Bifj BUCHOBKY IOJO
3aCTOCYBaHHA HOpPMM IIpaBa y IOAiOHMX IPaBOBiJHOCMHAX, BUK/IAJEHOTO B
panime yxsanenomy pimenHi BCy cknmapi OlII, To BoHa niepefja€e Take KpuMiHalibHe
npoBa/pKeHHA Ha posrap wiei xx OIL. OII kacanjiiiHoro cysy Mo)ke BiflCTynuUTH
Bifl BUCHOBKY IIO/I0 3aCTOCYBaHHS HOPMU IIpaBa y MOAiOHMX IPaBOBiHOCKHAX,
BUKJIQ[IeHOTO B paHile yxBaneHomy piumtenHi BC y ckmapi uniei x OII (mocranoBa
BIT Bix 27.11.2019 y ciipaBi N° 629/847/15-k).

Cyn, axkuil posrnajgae KpuMiHaibHe IIPOBA/KEHH B KacallilHOMY IOPAJKY y
ckJafi Koserii cynpis, manartu abo 06’ €HAHOI aaTy, lepeiae Take KpYMiHa/IbHe
npoBapKeHHs Ha posrsaf BII BC, skiio Taka koneris (manara, 06’efHaHa majara)
BBA)KA€ 32 HeoOXinHe BiICTYIIMTY BiJj BUCHOBKY LI[O/IO 3aCTOCYBaHHA HOpMM IIpaBa
y IOf[iOHMX ITPaBOBiJHOCHHAX, BUK/IAJICHOTO B PaHillle yXBa/IeHOMY pillleHH]

BepxoBHaoro Cyny y ckmazi kosnerii cyanis (manaTy, 06’egHaHOI maaTy) iHIIOro
KacaIilfHOro CyZy, abo Bifi BUCHOBKY ILI0/{0 3aCTOCYBaHHsI HOPMI IIpaBa y HOAiOHMX
IIpaBOBIJHOCKHAX, BUK/IA/ICHOTO B paHille yXBajleHOMY pimieHHi Benukoi [Tamarm.

Pa3oM 3 1M SKIO CrpaBa MICTUTb BUK/IIOYHY IIPaBOBY IpobOmeMy i Taka
nepenavya HeoOXi/fHa J/Is 3a06e3IeYeHHsI pPO3BUTKY IIpaBa Ta pOpMyBaHHS €INHOI
IIPaB0O3acTOCOBYOI NPAKTUKI, TO CYH, AKNII pO3I/IA/Ia€ KPYMiHa/IbHE IPOBAKEHHA
B KacallilfHOMY HOPSAAKY y CKIaji Koseril abo manaTi, Mae MpaBo MepefaTy Take
KpVMiHaJ/IbHE IPOBA/KEeHHA Ha posrnaz BukaodHo BII BC.

ITincraBaMu 1 ckacyBaHHA ab0 3MiHU CY[ZOBUX pillleHb, Ilepefj0a4eHNX Y CT.
424 KIIK, npu posrnapi cripaBu B Cyji KacaliliHOI iHCTaHII BiIOBigHO 10 4. 1
KOMEHTOBAHOI CTATTi € iICTOTHE NOPYLIEHHSA CyaMy IIEPIIO] Ta Ale/IALiHOI IHCTaH-
11/l BUMOI KPMMiHa/JIbHOTO IIPOLE€CYa/IbHOIO 3aKOHY, HEIIpaBU/IbHE 3aCTOCYBaHHA
3aKOHY YKpalHM IIPO KpMMiHa/IbHY BifITIOBifa/IbHICTh, HEBIANOBIIHICTD NMpU3HA-
YEeHOrO IIOKapaHHsA TSDKKOCTI KPUMIHAJIbHOTO IIPaBONOPYILIEHHS Ta 0c06i
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3acyKeHoro. 3 Oy[p-fAKMX {HIIMX HifCTaB CyJ KacaliifHoi iHCTaHLii He BHpasi
NpUIMaTY PillIeHHA IIPO CKACYBAHHS YM 3MIHY OCKap>KyBaHOI'O CYlOBOTO PillleHHA
Ta 3aJIMIIAE JI0T0 Oe3 3MiHM.

Bupimyioun nuTaHHA PO HAasABHICTH MifCTaB I CKacyBaHHA ab0 3MiHU
OCKap>KyBaHOTO CY[JOBOTO pillleHHsdA, CyJ, KacalliliHOI iHCTaHII Ma€ KepyBaTucs
nonoXKeHHAMY craTeit 412-414 KIIK.

Cnipg 3asHaunTy, WO CYH, BUPINIYIOYM NUTAHHA IIPO 3MiHY 4M CKaCyBaHHA
OCKap>KyBaHOIO CyJOBOIO pillleHH: 3 IiJCTaBM HENPABUIBHOTO 3aCTOCYBaHHA
CyIOM 3aKOHY YKpalHM IIPO KpMMiHa/IbHY BiIOBifa/bHICTh IOBMHEH BPAaXOBY-
BaTy NONIOXKEHHA CT.eT. 433, 437 KIIK mopo Mex nepernany cygoM KacaniitHoi
iHCTaHIII Ta HEJOMYIIEeHHA NOTipIIeHHs IPaBOBOrO CTAHOBMIIIA BUIIPABJaHOTO
qJ 3aCyPKEHOT0. 30KpeMa, B pa3i HeoOXiTHOCTI 3aCTOCYBaTy 3aKOH IPO Oi/bLI
TSDKKe KpVMiHa/lIbHe IPaBONOPYLIEHHA 4M CyBOpillle IOKapaHHA abo B iHIIMIT
CIIOCi6 MOTipINTM CTAHOBUINE 3aCY[)KEHOTO, 3a HasABHOCTI IpMUBOAiB (IOgaHO
KacalilfHy cKapry IpOKypOpOM, IOTepIiIMM Y¥ JOTO IPeCTaBHUKOM), CYT
KacaliifHol iHcTaHLi{ He BIIpaBi caMOCTiTHO 3MIHNTH CYZIOBe pillleHHs, a 3000B 4~
3aHUI CKaCcyBaTH J10r0 Ta HaIIpaBUTH MaTepiany KpUMMiHa/JIbHOTO IIPOBaJKEHHA
Ha HOBUII CyJOBMII pO3IIAJ IO CYAy IepLIol 4M amenAninHoi incrannii. IIpo
3MIHY OCKap>KyBaHOI'O CY[IOBOr'O PilllEHHA CYJ, KacaliliHOI iHCTaHIIil MOCTaHO-
BJISIE YXBaJ/ly Y BUIIAZIKY, SIKIIO MOMWIKM, ZOIYIIEHi CyZoM Iepiiol abo amess-
iliHOi iHCTaHIii, MOXHa yCyHYTU 6€3 CKacyBaHHS TaKOTO PillleHHsA, He 3MiHIO-
I09M JIOTO CYTi, AKIO TaKi IOMUJIKM CTOCYIOTHCS OKPEMUX YaCTUH PillleHHA.

[IpaBuno mpo MOXIMBICTD 3aCTOCYBaHHS CYBOpIIIOro IOKapaHHS abo
3aKOHy IpO OibLI TSOKKe KpMMiHa/IbHE INPABONOPYLIEHHSA TiNbKM 3a YMOBM,
[0 BUPOK OY/ZI0 CKaCOBAHO Y 3B’SI3Ky 3 HEOOXiTHICTIO 3aCTOCYBAaHHA 3aKOHY IIPO
OilbII TSDKKe KpUMiHaTIbHE IIPAaBOIOPYLIEHHS ab0 IIOCMIEHHS IOKapaHHA 3a
CKaprow IpOKypopa, IIOTEPIIIOr0 Yy JOro IpefCTaBHMKA, a TAKOX AKIIO IIpU
HOBOMY pO3IJIsfii Oyie BCTAaHOBJIEHO, 1[0 OOBMHYBAYeHMII BYMHUB OIIbII TsDKKe
KpMMiHa/IbHe IIPaBOIOPYIIEHH, 00 SKIIO 30iIbIMBCS 06CAT 0OBUHYBAYeHH, €
IIPOSABOM [Iil IIOJIOXKEHHA IIPO HEJOIYCTUMICTD ITOTipIIEHHA IIPaBOBOIO CTAHOBMILA
BUIIPAB/IAHOTO Ta 3aCyIKeHoro, 3akpimrenoro ct. 437 KIIK. BignosigHo, AKio
BUPOK Oy/I0 CKacOBaHO 3 iHIINMX MificTaB, Cyp Hepiuoi abo amenAniitHoi iHCTaHMii
IIpY HOBOMY POSIJIA/i He MOJKe IIOCV/IMTY ITOKapaHH:A ab0 3aCTOCYBAT! 3aKOH IIPO
OibII TSKKE KpUMiHa/IbHE IIPABOIIOPYILEHH .

Cyn xacaniitHol iHcTaHIii, BCTAHOBUBIIM 00CTaBUHMY, ependadeni cT. 284
KIIK, cxacoBye 06BMHYBaTbHUII BUPOK UM YXBaly i 3aKpuBae KpMMiHa/mbHe
IIpOBaJ KEHHA.
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3aK/II0YHOI0 YaCTVHO0 KACallilIHOTO PO3ITIALY € YXBa/IeHHA Ta IPOTO/IOIIEHHA
pilleHHA.

Yci npoMiXKHI Cy[IOBi pillleHHA CyAly KacalliliHOI iHCTaHIIil IOCTaHOB/IAKTbCA
y dopMi yxBay, HaTOMICTb pillleHHA 3a HaCJigKaMy PO3I/IAAY KacalliifHOI cKapru
CyJ KacaliltHol iHcTaH1il yXBamoe y popMi OCTAaHOB.

3rifHo 3 4. 2 cT. 441 KIIK cynoBi pilieHHs cyAy KacauiifHOi iHCTaHIil yXBao-
I0ThCS, IIPOTOJIOIIYIOTHCS, BUNAIOTHCS, PO3 ICHIOIOTHCS 200 HaICUIAIOThCS YIaCHM-
KaM Cy/IOBOTO IIPOBa/PKEHHs B IOPAIKY HependadyeHoMy cT.cT. 368-380 KIIK.

BucnoBok.

[TincymoByloun HaBeeHi 0COOMMBOCTI KPUMMiHAIBHOTO NIPOBA/PKEHH 3 Ilepe-
IJIANY CYHOBUX pillleHb y KacalilfHOMy NOPAAKY MOXXeMO 3POOUTY BVMCHOBOK,
mo Kacanirtamit kpuMinanbHuit cyp Ykpainu B cknani Bepxosuoro Cyny daxoso
BIIKOHYE CBOI 000B’ 3K, SIK CY/ KacalliifHol iHCTaHIii HaZle)kHUM YnHOM dopMye i
HaIlpaBJIA€ Cy[OBY IPAKTUKY BUKOPUCTOBYIOUM Jjif04€e 3aKOHOLABCTBO Y IOEJHAHHI
3 IPAaKTUKOI0 EBPOIENICHKOTO CYAy 3 IIPAB JIIO[MHI Ta iIHHOBALliiiHi MiAXOAM B CBOIN
IiATBHOCTI, IOCTIVIHO Y/IOCKOHA/IIOYM IIPOLIEC CYAOYMHCTBA.
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BOPOBEMN Ilerpo Agamosuy,

IOKTOP IOPUANYHKX HaYK, Ipodecop,
3aBigyBa4 Kadeapyu KpUMiHa/IbHOTO IIpaBa,
npolecy Ta KpuMiHamictuku Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTya/IbHOI BIACHOCTI
Ta nnpaBa HanioHasnbHOro yHiBepcuTeTy

«OpecbKa OpUAMIHA aKaleMisi»
ORCID ID: 0000-0003-2470-1920

HAJOTOYVEBA Anna IlerpiBHa,
moxTop ¢inocodil B ranysi npasa
BMKJ/IaJIad Kadenpy KpUMiHaIbHOTO IIpaBa,
npotecy Ta KpuMinanictuky KuiBcbkoro
YHIBEpCUTETY iHTEIEeKTyalbHOI BIACHOCTI
Ta nnpaa HanionanpHOro yHiBepcurery

«Opecpka I0pUANYHA aKaieMis»
ORCID ID: 0000-0001-7728-2534

KPUMIHAABHO-MPABOBA NMOAITUKA
TA 1T AXEPEAA

OcHoBolo Oynp — sAKOI HayKy € ii BigmoBifHi mKepena, ski GopMyIOTh i cTa-
HOBJIATD i 0OCHOBY. KpuMiHa/IbHO-IIpaBOBA MOJIITMKA TAaKOXXK MA€ IOCTAaTHIO Ki/lb-
KiCTb JKeper1, IKi CTAaHOB/IATD il OCHOBY i BU3HA4aIOTh 11 HAIPAMKM Ta MeXi. [0/10B-
HIUM JPKEPENoM KpMMiHa/lIbHO-NIPaBoBoi nomiTuky € Koncturynia Ykpainm, Aka €
I>KepesioM BHYTPIIIHbOI i 30BHIMIHBOI MOMITUKM Ta 623010 BCHOTO 3aKOHOIABCTBA.
J1o TaKuXx JKepen HajleXXaTh TaKOXK 3aKoHM YKpainw; YKasu IIpesunenTa Ykpainy;
[TocranoBu Kabinery MinictpiB Ykpainm; Pimennsa Koucturyuniitnoro Cypy
Ykpainy, a Takoxx MikHapopHi orosopu, ki patudikosani Ykpainoro.

Koncturyuis Ykpainu Bu3Ha4yae OCHOBHI 6a30Bi migxopm mo ¢opMyBaHHSA
KPUMiHaIbHO-TIPAaBOBOI IOMITUKY. I3 11bOT0 BUTIKa€E camMa HeOOXiTHICTD 3711/ ICHEHHS
60pOTHOM 3i 3TOYNMHHICTIO.

YMoBU [il 3aKOHY Ipo KpuMiHa/IbHY BifloBiganbHICTH y 4aci (cT.58), 3a-
60opoHy HoABITHOI BifNOBiZaIbHOCTI 3a OfHe AifAHHA (CT. 61), BiANOBiKaMbHICTD
3a HasABHOCTI BUHU (CT. 62), HEBiIBOPOTHICTh KpMMiHa/IbHOI BifIIOBiZaIbHOCTI
(cT. 62), Ta iHIL, 3aKkpinmoe came Korcturynia Ykpainm [1].

OcHOBHIUM [I)KepeNoM KpMMiHa/IbHO-IIPABOBOI OITUKM € 3aKOHM YKpaiHu. Y
cT. 3 KK Ykpainu Bnepie 3akpinieHo, IO «3JIOYMHHICTD AifAHHA, a TAKOX OO
KapaHICTh Ta iHINI KpMMiHAJIbHO-IIPABOBI HACHIIKM BM3HAYAIOTHCA TiIbKU LM
Kopekcom» [2]. Take mono)keHHA MigHIMae KpUMiHAIbHO-IPABOBY HMOMITUKY Ha
AKICHO HOBUII piB€Hb CBOTO PO3BUTKY. 3aKOHM IIPO KpMMiHa/lbHY BillOBifaib-
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HiCTb BCTAHOBJIIOIOTDH 3arajibHi MiZICTaBM Ta MeXXi KpMMiHa/IbHOI BiilIOBifaIbHOC-
Ti, BUSHAYAIOTh KOJIO CYCITi/IbHO — Hebe3IeYHNX [iAHb, 1110 BU3HAYAIOThC 3/I09MH-
HUMM Ta BCTQHOBJIIOIOTb BUAM Ta PO3Mipy IOKapaHHA, sKi MOXYTb OyTU 3acTO-
COBaHi 10 0ci0, KOTpi OyAyTh BUSHAHHI y BCTAHOBJICHOMY 3aKOHOM IIOPAIKY BVUH-
HMMM Y iX BUMHEHHI, a TAKOXX PEIIAMEHTYIOTh ITi[ICTaBy Ta MOPAJOK 3BiTbHEHHSA
BiJl KpMMiHa/IbHOI BiIOBIZAIbHOCTI Ta IIOKapaHHA.

Y 4. 4 cr. 3 KK Ykpainm 3asHa4aeTbcsA IPO HEJONMYCTUMICTh 3aCTOCYBAHHSA
3aKOHY NPO KPMMiHAJIbHY Bi[IIOBifa/IbHICTb 3a aHajOri€r0. 3aKpilyIeHHsA LIbOTO
IIO/IO’KEHHS B 3aKOHI IiJHAMO JI0T0 Ha OiIbII BMCOKWII PiBEHb, K [pKepena Kpu-
MiHa/IbHO-IIPaBOBOI IOMITUKY, OCKI/IbKM I1€ Ha/la/Io JOAATKOBI TapaHTil 3aXucTy
KOHCTUTYLiI/IHNX IIpaB i CBOOOJ TIOAVHY i TPOMasIHIHA.

B Ykasax IIpesupenTa YKkpainu, AK JpKepenax KpMMiHa/TIbHO-IIPAaBOBOI INOMITUKI
BJM3HAY€EHI 11 OCHOBHI KOHIIENTYa/IbHi MiIXOAM, a TaKOX 11 KOHKpeTHi 3ajavi. [lo
Takux Ykasis IIpesunenTa Ykpainu BifHOCATD Ti, AKi 3aTBepKyo0Tb KoMmiekcHi
nporpamu 60poThOM 3i 3TOYMHHICTIO.

I>xepemamy KpyMiHa/IbHO-IIPaBOBOI MOMiTHKY € TakoX [TocraHoBu Kabinety
Minictpis Ykpainn, AKI0 MicTATD B c00i 3aKOHOZIaBYY iHilliaTHBY 3 BUIIjeBKa3aHNX
IUTaHb a00 KOMU 3aTBEPIPKYETHCS NMPOEKTY KPUMiHATbHO-IIPABOBUX HOPM IJIS
npuinHATTA Bepxosnorw Pajjoro Ykpainn.

Koncruryniitauit Cyp, Ykpaiuu npuiiMae BaX/IMBi pillleHHs, AKi MaloTb 060-
B’SI3KOBUII XapaKTep /IS BCiX opraHiB, oprasisaniii i rpomapsas. TirymaueHHs 3 TUX
Yy IHIIMX NUTaHb YaCTO BM3HAYAIOTh HANPAMM Ta MEXi KPUMiHAa/IbHO-IIPAaBOBOI
IIOJIITUKM, AKi MAIOTh BUpilllaJIbHE 3HAYEHHA.

ITocTanosu I1nenymy Bepxosroro Cyny € KepenaMu KpUMiHa/lIbHO-IIPaBOBOI
IIOJIITUKM, a CaMe:

— KOV BOHM BU3HAYAIOTh 3arajbHi 3acajiy, HANPAMM Ta MEXi 3aCTOCYBaHHA
3aKOHY IIpO KpMMiHa/nbHY BifgnoBiganbHicTh (Hamp. Ilocranosa Ilnenymy
Bepxosnoro Cyny Vkpainu Bif 1 nmucromaga 1996 p. Ne 9 «IIpo sacTocy-
BaHHA KoHcTuTyuii npm 3spilicHeHHI npasocyapnsa»; Ilocranosa Ilnenymy
BepxoBnoro Cyny Ykpainm Big 30 BepecHa 1994 p. Ne9 «IIpo cymoBy
HiAZBHICTD B yMOBaX 3arOCTPEHHA KpMMiHa/lbHOI cuTyalii»; Ilocranosa
ITnenymy Bepxosnoro Cyny Ykpainu Bipg 20 kBiTHA 2002 p. Nel «IIpo cynoBy
IIPAKTHKY B CIIpaBax Ipo HeoOXigHy 060poHy» Ta iHmL)[3].

— IIpY BU3HAYEHHI KOHKPETHMX HAIIPAMKIB Ta MEX 3aKOHY IIPO KpMMIHA/IbHY Bifl-
IIOBi/Ia/IbHICTD, 1110 B/3HAYa€ BiIIIOBiIa/IbHICTDb 32 KOHKPETHI BUAM 3/I0YMHHUX
nisHb ( Hamp., [locranoBa ITnenymy BepxosHoro Cyny Ykpainm Bif 25 KBiTHA
2002 p. Ne5 «IIpo cymoBy IPaKTHKY B CIIpaBax IIpo OAHAMTN3M » Ta iHIL) [3].
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CrpiMKnMit po3BUTOK CYCIIIBHMX BiTHOCKH Ha T/Ii pedopMalLiilHuX Ipolecis
3YMOBIIIOE HeOoOXiHICTD YIOCKOHAJIEHHs BITYM3HAHOTO 3aKOHOMABCTBA Ta IPU-
BeJIeHHs JIOTO Yy BifiOBigHICTD /10 Ha3pimux iHTepeciB i moTpe6d 3axmcTy mpas
TIOJVIHU, OXOPOHN Jiep>KaBy Ta cycminbeTBa. [Iponec inTerpanii Ykpainu y espo-
IIEVICbKY Ta CBITOBY CIIIIbHOTY BMMAara€ BIOCKOHAJIEHHA 3aKOHOJABCTBA Y Pi3HUX
ranyssx cycrizpHoro uTts. e BucyBae 3000B’s13aHHS NPUBEEHHS Hal[iOHAIb-
HOTO 3aKOHOJABCTBA JIO BifNIOBiHMX HOPM i cTaHAapTiB, AKi 3adikcoBani y pis-
HOMaHITHUX MDKHApOJHUX JIOTOBOpax. BkasaHe ITONIOKEHHA TOPKAETbCA 3aKO-
HOJIaBCTBA IPO KPMMIiHA/IIbHY BiJIIOBiJa/bHICTh, @ TOMY MDKHApOJHi JOroBOpMU
BiIMOBIJHMM YMHOM BIUIMBAIOTb Ha HBOTO i CTAIOTH JDKEPE/IOM KPUMiHAJIbHO
— npaBoBol nomiTuky gepxasu. Y 4.5 cT. 3 KK Ykpainm 3asHadeHo: «3aKOHU
Ykpainu npo KpuMiHa/IbHY BiJJIIOBiZJa/IbHICTh IIOBVHHI Bi[IIIOBiJaTy IIOJIOXKEHHAM,
10 MICTATHCA B YMHHUX MDKHApOJHUX NOTOBOPAX, 3rOAY Ha 000B’I3KOBICTb AKNX
HazaHO BepxoBHOI0 Pajioro Ykpainm.»

Bci MibkHapozHi ;oroBopy MOXYTb Oy T HOAi/IEHH] Ha IBi Tpymu:

— Ti, 1[0 BU3HAYAIOTh KOHIENTYa/IbHI MiX0aY K0 60pOTHOM 3i 37T0UMHHICTIO

B IiloMy (Hamp., €BpOIeliCbKa KOHBEHIis IIPO HE3aCTOCYBAHHA CTPOKY
IOABHOCTI 1O 3/I0YMHIB IPOTU JIIOJCTBA Ta BOEHHUX 3/I04MHIB Bi 25.01.1974 p.;
yroga mpo criBpoOiTHMIITBO MDK YpsAmamu fiep>kaB — ydacHunb ['YYAM y
cdepi 60poTHOU 3 TEPOPU3MOM, OPraHi30BAHOK 3TIOYMHHICTIO TA IHIIMMMK
HeOesnmeyHMMM Bupamy 3mounHiB Bix 20.07.2002 p.; PamxoBa KonBeniis
OOH npotu opranizoBaHoi 3104nHHOCTI Bif 21.07.1997 p. Ta iHmL.);

— Ti, [0 BU3HAYaIOTh IIiJICTaBM Ta MEXi KpMMIHA/IbHOI BiNIOBIZANbHOCTI 3a
BUYMHEHHs BifITOBiIHMX BWJiB 37I0YMHIB (HAmp., €BPOINEiCbKa KOHBEHIis
IIpO MOKAPAaHHA 3a JOPOXXHbO — TPAHCHOPTHI 31m04uHM Bif 30.11.1964 p.;
KonBen1ist mpo 60poTb0y IpOTI HE3aKOHHOTO 06iry HApKOTMYHYX 3ac00iB
Ta MCUXOTPOIHNUX pedoBMH 1988 p. Ta iHmL.).

ITipBopgAYM MiICYyMOK, C/iJi 3a3HAYNTH, 11O JKEPena KPMMiHa/IbHO —ITPaBOBOI
HOJIITUKY BilirpaloTh TOIOBHY i BUSHAYa/IbHY POJIb B CTpaTerii lep>kaBu y 60poTh6i
31 3JI0YMHHICTIO, HEYXMIBHOMY JOTPMMaHHI 3aKOHHOCTI Ta 3a0e3IedeHHi mpas i
3aKOHHMX iHTepEeCiB rpOMaisiH.
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IOPATAH Onena BacuniBua,

HOKTOp IOPUANYHMX HaYK, Ipodecop,
npodecop xadenpu KpUMiHAIBHOTO MIPaBa,
npolecy Ta KpuMiHamictuku Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTyalIbHOI BIACHOCTI
Ta IIpaBa, 3aCTy>KeHUI IOpUCT YKpaiHu

NMPOKYPOP Y KPUMIHAABHOMY MPOBAAXEHHI:
NPABOBI OCHOBM

[TapmamenTcbka Acamb6bres PE y cBoix pes3omoniax HeOfHOPa3oBO 3BepTaa
yBary KepiBHMI[TBa YKpaiHM Ha HeoOXigHicTh 3MiHM pomi Ta QYHKIi opraHis
IPOKYpaTypyu YKpaiHM, O0cOOMMBO IIOAO 3AiMICHEHHS 3arajJibHOTO HAIAAY 3a
JOflep>KaHHAM 3aKOHHOCTI, HIIAXOM II€PETBOPEHHA IIbOTO iHCTUTYTy B OpraH,
AKUI BifmoBigaTumMe npuHuymnam Pagu €spomnn [1].

Benenjiancpka Kowmicisi 3a  pesynbraTamMu  posIIAfy IPOeKTiB 3aKOHIB
«IIpo mpoxyparypy» HEOZHOPAa3OBO 3a3Hayaja, IO (YHKIII IPOKypaTypu B
YKkpaiHi 3HaYHO TEPEeBMUIIYIOTh MeXXi (YHKIIiiT, sSIKi IOBMHHA MaTy IPOKypaTypa
B JIEMOKPAaTMYHOMY CYCIiNbCTBi. Komicia Tako)X HeOZHOpa3soBO HarajyBaja
Iep>KaBHMM OpraHaM YKpaiHM, 1[0 BOHM IOBMHHI 3MiHUTU POJIb IIPOKYpaTypu,
NpUBIBLIN i y BiJIOBIZHICTD i3 €BPOIEIICBKMMU CTaHapTaMu [2].

14 >xoBTHA 2014 poky BepxosHoto Pajioro Ykpainy npuimHATO HOBY pelaKllilo
3akoHy Ykpainu «IIpo mpokyparypy», IOJIOKE€HHS $KOI, 3TiJHO 3 BJMCHOBKOM
Benerniancbkol koMmicii, Oy/n10 BM3HAHO 3HAYHO IIPOTPECUBHUMM IOPIBHIHO
3 IOIEpeJHIMM IPONO3ULIAMU 3MiH [O YMHHOIO 3aKOHOmaBcTBa. Ha mymKy
excreptiB Kowmicil, mns QyHKIiOHyBaHHA OpraHiB Ipokyparypu Oyma diTKO
3aK/lafieHa JIOCUTh MillHa OCHOBa BiJIIOBIIHO [0 €BPOIENCHKUX CTAHAAPTIB i
HoTpe6 Cy4acHOI CHCTeMy KPYMiHa/IbHOTO IIpaBOCynns [3].

YHac/migoK IpoBefieHNX B YKpaiHi Ha BUMOTy MDKHApOZHMX OpraHiszaniit pedpopm
0yJ10 3aKOHOIABYO 3aKPilJIeHO KOHCTUTYIIIHI PyHKLIT IpOKypaTypu, BigoBigHO
IO BUMOT €BpONENCbKOrO HANpsAMY iHTerpauii Ta CBiTOBUX CTaHJAPTIiB 3aXUCTy
npas i cBo6ox mopnHN. Pa3oM 3 TUM, AK 3a3HaYaOTh HAYKOBI, peOpMyBaHHS,
AKe BiflOyBa€TbCsA B HaIliN Jep>KaBi, He TOBMHHO MIPU3BECTH JIO PYHYBaHHA TOTO,
1[0 IIPOTATOM TPUBAJIOTO 4Yacy JoOpe CIyryBaso JIIONAM Ta JepkaBi. I BoHO Mae
Oy Ty CyMiCHUM 3 iCTOpi€I0, KYJIBTYPOIO Ta CIIPUIIMATICS HaCeTeHHAM YKpaiHL.

BigmosigHo mo crarti 131-1 Konctmrynii Ykpainm (B pepmakuii 3akoHy
Ykpaiam Ne 1401-VIII Bix 02.06.2016) B YkpaiHi fjie mpokypaTypa, sKa 3IilICHIOE
Taki QyHKII:
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1) migTpuMaHHA MyO/M1iYHOrO OOBMHYBAYeHHA B CY/i;

2) opranizanig i mporecyanbHe KepiBHMILTBO JOCYHOBUM PO3CIiIyBaHHAM,
BUPIillIEHHA BiJIIOBIJHO [0 3aKOHY iHINMX IMTAaHb Iifi YaC KpUMiHaIbHOTO
IIpOBAJIKEHHA, HAI/IAJ, 32 HEITITACHVMM Ta IHIMMM CIiIYMMM i pO3IIYKOBYMU
IifAMM OpraHiB IIPaBONOPALNKY;

3) IpeACTaBHUITBO iHTepeciB Hep)KaBM B CY/Ai y BUKIIOYHMX BUIAJKaX i B
MIOPAJKY, 1110 BU3HAY€Hi 3aKOHOM.

Opranisaiis Ta MOPAOK AisIBHOCTI IPOKYpaTypy BU3HAYAIOTHCS 3aKOHOM[4].

Otxe, Koncturyuisn Ykpainu B pegaxuii 2016 poky 3akpimmia feio HoBe 6a-

YeHHsA poJli IPOKypopa B KpMMiHa/bHOMY IIpOBA/KEHHi, 30KpeMa Ha CTajil
JOCYROBOro po3ciigyBanHs. [Ipokyparypa oTpuMana HOBY QYHKIIiIO — IIpoLecy-
a/lbHe KepiBHMITBO. SIKIo B iHIMX cepax KOMIeTeHIIil MpOoKypopiB ocTaHHIMMK
poKaMu Bi;[6yBanoc;1 3BY)KEHHsA ITOBHOBa)X€Hb, TO Ha CTajil JOCYZOBOTO pO3-
CIIiJyBaHHA POJIb IPOKYPOpa AK IPOLECYalbHOIO KepiBHMKA CYTTEBO 3POCTIA.
[Ipo6meMy HisIBHOCTI MPOKypopa B KPUMiHaJIbHOMY IIpOLeCi IpOTArOM
OCTaHHIX POKiB IIPAMO Y ONOCEPENKOBAHO PO3IJIAMAIN TaKi BYEHi-TIpoLecyanicTu
Ak €. M. brnaxiscpkuii, 10. M. Ipomesnit, M. Kapkay, O. B. Kannina, I. M. Kospaxkos,
M. B. Koctota, B. T. Manapenko, O. P. Muxaiinenko, M. I. Muuxo, B. B. MongoBas,
B. T. Hop, O. B. Ilonosuy, M. B. Pygenko, I. II. Cepepa, B. B. Cyxonoc Ta inmii.
HesBaxkaroun Ha Iie, Hapasi 3ajIMIIAIOTBCA HeBUpilleHMMY 6araTo Teope-
TUYHUX Ta NPAKTUYHUX NUTaHb. MM IOTOIKYEMOCH 3 JYMKOK THUX BYEHUX,
AKi BBaXKalOTh, WO cepel (YHKILI NpoKyparypy, AKi nepembadeni ct. 131-1
KoHcturynii Ykpainu, Ha mepuie Micie moTpiOHO mocTaBUTH caMe (YHKIIiIO
oprasisanii i IpolLeCyaJbHOIO KEpIBHUITBA [JOCYJOBUM PO3CIiyBaHHAM,
BUPpIlIEHHA BifIIOBIIHO [0 3aKOHY iHINMX NUTAaHb IIiJi 4ac KPMMiHaJIbHOTO
NPOBAKEHHA, HAI/AL 32 HEIJITACHMMM Ta IHINMMMU CAIIYMMM 1 pO3IIYKOBUMU
OiAMM oOpraHiB InpaBonopAAKy. OYyHKIi0 MmoJ0 MiATPUMMAaHHA HPOKYpPOPOM
ny6/niyHOro OOBMHYBauyeHHs NMOTPIOHO BKasaTu Ha JAPYromy Micii, OCKinbKu
3a aKTyaJIbHICTIO Ta 00cATOM poboTH (QYHKIIiA MPOKypopa W00 opraHisamii i
IIPOLIeCya/IbHOTO KePiBHUIITBA JOCYAOBYUM PO3CIIiAyBAHHAM € Oi/1bII 3HAYYIIYIO.
AKmo #iATM 3a XpOHOJIOTi€l0, TO CIIOYAaTKy IPOKYPOp 3MAiMICHIOE HaIIAf Ta
IpoLecyasbHe KepIBHUITBO B KPMMiHaJIbHOMY IIPOBaJ)K€HHi 32 pO3CIIilyBaHHAM
KPVMiHAJIbPHOTO INPaBOIOPYIIEHHSA, a BXe MOTiM OOBMHYBAJIbHMUII aKT IJORO
IiZI03pIOBAHOTO Iepefa€ThbCsA O CYAY, Ae IMPOKYpop MifTpuMye mybmiuHe 00-
BMHYBadeHHs. SIKIO po3IIsAmaTi MiKHApOJHMUII IOCBif, TO 37e6inplIoro B
iHImMX KpaiHaX IPOKYpPOP € HOCiEM OOBMHYBAJIbHOI, @ He HAITIAOBOI AiA/TbHOCTI.
Ane B YKpaiHi icHye IpOKYpPOPCBKMII HAITIAL 33 LIMM HAIIPAMKOM, AKUI € JyXKe
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BX/IMBUM, 0COOIMBO Hapasi B Iiell CKIAZHUI IS Hallol gep>kaBU 4ac, — Iif
4yac 30pOiHOTO KOHQIIIKTY, AKUII TPUBA€ Ha TepUTOPii YKpaiHW, IOYMHAIYN
3 2014 poxy. OpHi€l0 3 OCHOBHUX IepefyMOB e(peKTHBHOIO IIPOIeCyaTbHOTO
KEpiBHUIITBA JOCYLOBMM PO3CIilyBaHHAM € HajJe)XHEe HOPMAaTMBHO-IIPABOBE
3abesneyeHHsA KPUMiHATbHO MIPOIECYaNbHOI AiA/IbHOCTI IPOKypopa.

[IpaBoBi OCHOBM OpraHisalii i IpOLeCyalTbHOrO KEPiBHULITBA JOCYJOBUM pO3-
CIIiyBaHHAM — 1€ CYKYIIHICTh IIPaBOBMX HOPM, fAKi BU3HA4YaTh 3acajy OpraHisallil
i mpolecyaspHOTO KepiBHMUIITBA JOCYLOBUM PO3CIIi/[yBaHHAM, Cy0 €KTiB IpOIjecy-
a7IbHOTO KEpiBHUIITBA Ta JOCYJOBOTO PO3C/IilyBaHHs, a TAKOXK IXHiV IIpaBOBUIL CTa-
TYC, PETY/IIOI0Th IIPaBOBITHOCUHH, 1[0 BUHUKAIOTh MK HUMM, a TAKOXX MK HUMM
M iHIIMMM yYaCHUKaMI JJOCYJOBOIO pO3CIiJyBaHHsA, PEIIAMEHTYIOTh ii IOPAMIOK,
BU3HAYaTbh CIIOCOOM, METOAM i 3acO0M iX 3/1ilICHEHHS.

Kpim Koncturynii Ykpainu, nuTaHHs [isAbHOCTI Ta oprasisanii po6orn
OpraHiB IPOKypaTypy pernaMeHToBaHO 3akoHOM Ykpainm «IIpo mpokypary-
py», AKMII € OCHOBHUM JIKepe/loM IIPaBOBOTO 3a0e3le4eHHsA OpraHiB IPOKY-
parypu B wninomy. IlopAfok XpuMiHaZbHOTO IPOBA/KEHHA HAa TEPUTOpII
Ykpainu Bu3Ha4daeTbcsA TakoX KpuminanbHuM npouecyanbHuM Kopexkcom
Ykpaimun. KpuminanbHe NIpOBaJPKEHHA BKIKYAE JOCYIOBE PO3CIiyBaHHA
i cymoBe mpoBajpKeHHs, IpollecyaabHi Ail y 3B’A3Ky i3 BUMHEHHSM HisHHS,
nepef0a4eHOro0 3aKOHOM YKpalHyM IIpO KpuMiHanbHYy BifmosimanbHicTb.Bin-
noBifgHo o KIIK Ykpainu focyzoBe po3ciifyBaHHs — Lie CTajis KpMMiHaTbHOIO
IpOBAa/PKEHHsA, fAKa ITIOYMHAETbCA 3 MOMEHTY BHECEHHA BIiJJOMOCTEN IIPO
KpMMiHa/IbHe IPaBONOPYIIEHHA 40 CIMHOTO PEECTPY LOCYAOBUX PO3CIi[yBaHb
Ta 3aKiHYYETHCSA 3aKPUTTAM KPMMiHABHOTO IIPOBA>KEHHA a00 HallpaBIeHHAM
IO CYAY OOBMHYBAJIbHOTO aKT, KJIOIOTAHHS IIPO 3aCTOCYBAaHHS IIPUMYCOBMX
3aX0fjiB MeJUYHOr0 a00 BMXOBHOTO XapakTepy, KIONOTaHHA IPO 3BiIbHEHH:A
ocob6u Bif KpuMiHaabHOI BifmoBifganbpHOCTI [5].

3ane>XHO Bifl BUJY BYMHEHOTO KPUMIiHA/JIbHOTO NPABONOPYUIEHH:A HOCYHOBE
pO3CIifyBaHHA 37iJICHIOETbCA Yy ABOX opmax: y ¢opMi cmifcTBa Ta [isHaAHHA.
Hocynose crificTBO — 11e popMa FOCYOBOTO PO3CTiTYBAHHA, B SKiil 3i/ICHIOETHCS
poscrifyBaHHA 3m04MHIB. [li3sHaHHA — Ije ¢opMa HOCYZOBOrO PO3CIifyBaHHA B
AKIiV 37i/ICHIOETBCS PO3CITilyBaHHS KPUMiHAJIbHUX IPOCTYTKIB [5].

Yacturowo 2 ¢1.36 KIIK nepenbadeHo nmporecyanbHe KepiBHUITBO IIPOKY-
POPOM 32 TOCYZOBUM PO3CIiJyBaHHAM, 110 € popMmolo HarnAxy. Lle o6ymoBieHo
TUM, 1O BIIPOBAJKEHO IPUHLMUII HE3MIHHOCTI IPOKypopa B XO[i KpUMiHa/b-
HOTO IPOBA/KEHHs, @ TOMY KOHTPOJIb 32 300pOM JIOKa3iB Ipy pO3CIiflyBaHHI
1A GopMyBaHHS OOBMHYBAYeHHA Ta MiATPUMaHHA OCTAaHHBOTO B CYAi — BXO-
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ENUTH y jtoro pyHKIii. 3a BifCyTHOCTI JOJATKOBOTO pO3CIiAyBaHHS MiBNIIeHA
BiIOBiJa/IbHICTh IPOKYpOpa Ta OpraHiB IPOKypaTypu 3a AKIiCTb JOCYLOBOTO
poO3cCliyBaHHA.

3pilicHIOI0YN HarIAx y (opMi IpolecyaJbHOrO KepiBHMITBA 3a PO3CIIi-

OYBaHHAM KPUMiHAJbHOTO IIPABONOPYILIEHHs, IPOKYPOP IIOBMHEH BUKOHYBATH
3aBJJaHHA KPUMiHAaJIbHOTO IPOBA/KEHHHA, B TOMY YMCIIi IOAO 3abe3ledeHH:A
OXOpOHU IIpaB i cBOOOJ Ta 3aKOHHUX iHTepeciB, opraHisalii IIBUKOT0, TOBHOTO
Ta HEYIEePeJ)KeHOr0 pPO3CIijyBaHHA. BUKOHaHHA NPOKYpOpOM 3aBJaHHA B
KpUMiHa/IbHOMY IIpOBajpkeHHi, nepenbavenoro ct. 2 KIIK Ykpaiuu, mae cripus-
TU 3[iJICHEHHIO HMM HaJaHMX IpollecyaJTbHMUX IOBHOBa)kK€Hb. ToMy IpOKy-
pOp NOBMHEH OpPraHisyBaTU HaINIAJ 3a JOAEp)KaHHAM 3aKOHIB IIiJj Yac Ipo-
BEJIEHHA [OCYLOBOIO PO3CIiyBaHHA KPUMiHAJIbHOIO IIPABOIOPYLIEHHA B
¢dopmi nmporecyanbHOro KepiBHUNTBA. [l peanisanil MOKIafjeHNX HAa OpraHU
npokyparypu (yHKLI i 3aBJaHb y KpMMiHaJTbHOMY INPOBaJpKEHHI IiJ 4ac
BOCYZOBOTO PO3CIilyBaHHs IPOKYPOPiB HaJi/IeHO BifIIOBIIHMMM IIOBHOBA-
JKEHHAMMU, Y TOMY YUCIIi 3:

— IIPOLECYa/JIbHOTO KEPIBHULITBA JOCYLOBUM PO3CIilyBaHHAM, MiTPUMaHHA
o6BuHYyBadeHH: B Cyzi (4. 2 cT. 36 KIIK Ykpaiun);

— HAINAAY 3a JOofep)KaHHAM 3aKOHIB Ta BUPILIEHHA iHIIMX NMMUTaHb IIif 4Yac
IIPOBEeHHA IOCYAOBOrO po3clifyBaHHs (4. 4. 5, 6 cT. 36, 4. u. 1, 3 cT. 37,
4.3 cr. 40, 4. 1 ¢T. 83, 9. 6 cT. 214, 4. 5 cT. 218, 4. 4. 2, 3 cT. 294, cT. cT. 308,
313, 481, u. 2 ct. 586 KIIK Ykpaiun);

— OCKap)XeHH: CY[OBUX pillleHb IIPOKypopaMy BUIOro piBHA (IeHepanbHUM
IIPOKYPOPOM, JIOr0 MEPIINM 3aCTYIIHMKOM Ta 3aCTYIHUKAMU, KEPIBHUKOM
perioHasbHOI MPOKYpPaTypy, MOTO IEPIIMM 3aCTYIIHMKOM Ta 3aCTYIIHU-
KaMI), JTOIIOBHEHH:A, 3MiHM ab0 BifIMOBM Bif amensAuiiiHOl 4y KacarjiifHOL
CKapry, 3asBY NPO IHeperiAf CyAOBOTrO pillleHHsS 3a HOBOBUABIEHMMU ab0
BUK/TIOUHUMM OOCTaBMHAMV, BHECEHVX HMMM, KepiBHMKaMy, IepIINMU
3aCTYIHMKaMU 4y 3aCTYIHUKaMM KepiBHUKIB a60 IPOKypopaMu IpoKypa-
TYp HVMOKYOTO PiBHA, YYacTi B CyJOBOMY IIPOBAJKEHHI 3 IIEPernAny CyLOBUX
pimens (4. 4 ct. 36 KIIK Ykpainn);

— KOOpAMHAIiI His/IPHOCTI TPaBOOXOPOHHMX OpraHiB y cdepi npotuaii 3mo-
YMHHOCTI (4. 2 ¢T. 25 3akoHy Ykpainu «IIpo nmpoxyparypy»).

3a3HayeHi IOBHOBAXXEHHA KOHKPeTU3yThcA B inmux Hopmax KIIK Ykpainn

Ta 3akoHy Ykpainum «IIpo mpokypaTypy», a TakoX HOpPMaTUBHO-IIPaBOBMX
nokymeHTax O¢icy [eHepanbHOro mpoKypopa,30KpeMa jeTabHO IpeMeT y4acTi
IPOKYpPOpa B JOCYAOBOMY PO3C/IilyBaHHI BpETyIbOBaHO HaKa3oM [eHepanbHOro
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npokypopa Ne 309 Big 30.09.2021 «IIpo opranisaniro giAnbHOCTI IPOKYPOPIB y
KPUMiHa/IbHOMY IIPOBAJI)KEHHi», OCTaHHI 3MiHM ;O AKOTO BHeceHOo 18.06.2024
[6]. HaBezeHi 3akoHOaBYi OTIOXKEeHH S BU3HAYAIOTh IIPM3HAYEHH OPTaHiB Ipo-
KypaTypu YKpaiHu, 3arajabHy MeETy IX Hif/IbHOCTI Ta OYiKyBaHMII pe3ynbTaT
niei pisnpHOCTi. [locArHeHHsa 1iel MeTu Ta pesynabrarty 6esnocepemHbO
3aJIEXUTD Bifj HaJIEXKHOTO BUKOPUCTAHHA NpalliBHMKAMM OPraHiB IIPOKypaTypu
Ha/IaHMX TIOBHOB)KEHDb, BUKOHAHHSA CITYXOO0BMX (IIPOKypOpaMi) Ta IOCa[OBUX
(mpoxypopamu Ha ajMiHiCTpaTUBHIl Tocaji) 060B’A3KiB. IKicTb i edpeKkTUBHICTD
IX BUKOHAHHA CTBOPIOE IMIIK rany3eBol MiJCUCTEMU [NeP>KaBHOTO YIIPABIiHHA
Ta BIUIMBA€ Ha IIPaBOCBifIOMICTb i MpaBOBY KyIbTYpPy cycuinbcTBa. Pasom 3
TUM, ITOBHICTIO IOTO/KYEMOCH 3 TBep/KeHHAM A.B. Jlankina mpo Te, mo Ha
Cy4acCHOMY eTalli PO3BUTKY YKPaIHCHKOI Iep>KaBHOCTI BiTUM3HAHA IIPOKypaTypa
nepebyBae B cTaHi mmmbokoi kpusn. HemocnifosHi Ta 6escucremui pedopmu,
BiICYTHICTb CTpaTerTii I NepCIeKTUBHOTO PO3BUTKY NPU3BENN 4O PYMHYBaHHA
icropnuHO cdopmMoBaHOI MOfeni NMPOKYpaTypyu Ta He [JO3BONWIM CTBOPUTHU
aflekBaTHy Ii 3aMiHy, sAka 0 BifmoBifasa KpamuM CBiTOBMM IpaKTHKaM Ta
norpe6aM YKpaiHCHKOTO [lep)KaBOTBOPEHH:A. Y pe3ynbTaTi Hapasi Ipokyparypa
He Ma€ YiTKOro COLia/IbHOTO IpPM3HAYEHH:, 3aliMac HEBM3HauYeHe CTAHOBUIIE
y Bep>KaBHOMY MeXaHi3Mi Ta He Bi[INIOBifja€ O4YiKyBaHHAM CYCIIJIbCTBA, IIPO 110
CBiYMTH BKpail HU3bKUI piBeHb JOBipu 0 Hel 3 60Ky HaceneHH: [7].
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MVIC/IUBUW Bonogumup Anppiiiosuy,

npogecop xadenpu indpopmaniitHoro,

TOCHOAAPCHKOrO Ta aMiHICTPaTMBHOTIO ITpaBa

HanionanbHOro TEXHIYHOTO yHIBEPCUTETY YKPAIHU

«KuiBcbkuii nomitexHiynmit incTuTyT imeHi Iropa Cikopcbkoro»,
IOKTOp IOPUANYHUX HayK, Ipodecop

LUASX BAAEPIS MATBINYYKA:
NPUKAAA CAYXiHHE KOPUAWNYHIN
OCBITi TA HAY L

80-ti poxum XX cromirTsa OymM IPOTOrOM CTAHOBJIGHHS 3acafi MiIrOTOBKYU
HayKOBO-IIeJarOriYHMX KaJpiB y cucreMi MiHicTepcTBa BHYTPILIHIX CIIpaB YKpaiHu,
6a3or sxoi crama KniBcpka Buina mkoma MBC CPCP (Bigrenep - HamionanpHa
aKajieMis BHyTpIlIHIX cipaB). Y 11bOMY IPOBiTHOMY 3aK/Iajii BUIIOI OCBiTI OpraHiB
BHYTPILIHIX CIIpaB Oy/iu 3[jiliCHEHi CMCTeMHi KpOKM 31 CTBOpeHHA ajf IoHKTypu. Came
TOZIi o 4Mcra 3Ko0yBauiB Miineiicbkoi Hayku gonyunscs Banepiit KoctanTrHOBIY
Marsiituyk, monoguii crnigunii llleuenkiscpkoro PBBC m. Kuesa.

Ilobpe mam’siTar0 CkaagHoOLi, sIKi HeoOXigHO Oy/mO moponaTy, OO Kagposi
amapary MPaKTUYHUX IifPO3JiTIB fanmy 3rofly Ha BCTYI O aJi OHKTYPH, ajpKe
IpEeTEeH/IEHTaM/I Ha HaBYAaHHA BUABIANNCA Kpalli MPaliBHUKM IIPOBiJHUX
MiTieicbKMX CTyX0, AKMX BaXKKO Oy/I0 3aMiHUTY HOBaYKaMIL.

[TpoTe HamamMITOBAHICTh [ONMATH TPYAHOILIL 3aBXIU 6y)1a 0CO0MCTICHOO
pucoro Banepia Martsiltuyka. Marouy IpyHTOBHY IIpaBHUYY OCBITY, OTPMMaHy Ha
fopupaaHoMy ¢akynbreti KuiBcbkoro HanjjoHanpHOro yHiBepcurery im. Tapaca
[lleBueHka, BCTYHNUBIIM OO aJIOHKTYypu Ha Kadempy KpMMiHa/JbHOrO IpaBa
1 mpolecy, BiH HAIlO/NIEI/IMBO OBOJIO/IiBA€ METOAMKOI HAyKOBMX MOCIIJKEHD,
OIIPalbOBYIOUY CKapOHUINIO 3HAHD y Ta/lTy3i KpMMiHAIbHO-IIPABOBUX HAYK.

YHikanpHOIO Oyna He MuIle MOX/IMBICTb NOPMHAHHA B ITIMOVHY HAyKOBUX
ineit 3a oOpanuM ¢axom, ane i GesnocepeHE CIIIKYBAaHHS IIiJ] Yac HaBYaHHA Ta
y4acTi y HAayKOBUX 33aXOJIaX 3 BiJOMMMM BUEHUMU-IOPUCTAMU — NPeACTaBHUKAMU
BITYM3HAHMX HIKiZI KpMMiHA/IbHOTO IIpaBa, fO. B. Anekcangposum, @. I. Byp4yakom,
A. TI. 3akamokom, M. V. Kopsxaucbkum, 1. I1. Jlanosenkom, I1. C. Maruimesch-
kuM, II. II. Muxanneakom, C. C. fuenkom, B. B. Crammcom, II. . Tamiem,
M. I. baxxanosum, M. L. ITanoBum, JI. B. barpiii-lllaxmarosum, O. . CBeTnosum,
C. B. Tpodimosum, C. A. Tapapyxinum, A. III.-A. SIkynoBum ta 6ararbMa iHIIMMMK
TBOPLAMY KPMMiHa/IbHOTO IIpaBa.
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Y 1984 poui Banepiit KocTaHTMHOBUY yCHiIIHO 3aXMCTUB [ycepTallilo, 37100-
YBIIVM HAYKOBMUIL CTYIIiHb KaHVU/IaTa OPUANYHNUX HAYK, IIiC/IA YOrO 3 pOKaMu IIPOii-
LIOB YCi CXOAVMHKM HAyKOBO-II€[arOriYHOrO MpalliBHUKA. [{iA/bHICTD MOMIEeNChKUX
3aKJIa/iiB OCBiTU IOB’s13aHa 31 cnenndivHNMM yMOBaMH, aJpKe iX BUK/Iafadi i Cay-
xayi — Iie OfHOYACHO J1 MpaBooxopoHLi. Toxx Toro yacy Ha gomo Banepia Marsiit-
YyKa BUIIa/la y4acThb Y MUPOTBOPYIil Micil, TOB’sI3aHill 31 36poitHNM KOHITIKTOM
HaBKojto Haripaoro Kapab6axy, 3axogu 3 0XOpoHM IPOMajiCbKOTO IOPSZIKY B CTO-
i mif yac 6ypeMHUX MOJiii CTAaHOB/ICHHA He3aJIeXKHOCTI YKpalHu.

[IpoTe Ha oOpaHOMY LIUIAXY BiH 3aBXAM Bifpi3HABCA 0COONMMBOIO Mpale-
MI0OHICTIO, HABITh KON Ta YM iHIIA FisAIbHICTh BMMarajaa BUKIKYHO 0COOUCTOI
iminjatuBy. XapakTepHUM IpuKIazoM Oyla JOro 3roja BUKOHYBAaTU (QYHKIIiIO
3aCTYIHMKA HavyaJbHMKA Kadeapu Ha IPOMafiCbKUX 3acajax, ajpke Oakaroumx
BUKOHYBATHU 110 po6OTY OpaKyBaso, OCKI/IbKM TaKol Imocajy He Oy/I0 y IITaT-
HoMY posnuci. [lonpu 1e, 3 4acoMm, BiH I[i/TKOM OOIpYHTOBaHO CTaB 06iiMarn
10 ITOCay y 3B’A3Ky 3 ii BBeleHHAM Ha Kadenpi, a misHime 11 6yB npusHade-
Huit ii kepiBHMKOM. [IpM boMy HaOy TN HUM JOCBif y HaBYA/TbHIl, METORMYHI
Ta HayKOBIi1 is/IBHOCTI CTaB 3allOPYKOIO MOJanbIuX nMpodeciitHnx Ta Kap ep-
HUX 3000YTKiB.

Bin BifmoBiganpHO BifHOCKBCA 10 6araThbOX HaNpsIMKiB CBOEI CIy»K60BOi Ta
neuarorquOiniﬂanOCTi,Hanamqm0co6MCT1/H7{anKnannianmeHHﬂe(beKTMBHOCTi
HaBYa/IbHO-BMXOBHOIO IIPOLECY, TBOPYOIO 3pOCTAHHA PiBHA BUKIIA[IALIbKOIO
CK/Iafly, CTUMY/IIOBAaB BIIPOBA/)K€HHA aKTMBHMX METO/IiB Y HaBYa/IbHO-BUXOBHUII
nporiec, 6yB aKTMBHMM NPUOIYHNKOM 3aXOfiB, SIKi CIpUSIN HAOYTTIO CIyXadyammu
npodeciiiaux 3HaHb. CBOEPITHOI CKIA[JOBOI0 HABYAJIBHOIO IIpolecy Kadenpu
Oy/no perynspHe NIpoBefieHHs BiKTOpUHY «3HaBI]i KPMMiHABHOTO IIpaBa», B AKiil
npuiiMany y4acTb ClIyXadi BCiX KypciB Buily. 3amaM siTaBCs BUIAOK, KOMK O
LIbOTO 3aXOAYy Jony4nuBcA MiHicTp BHYTpimHiX cripaB Ykpainu IOpiin KpaBuenko,
KU, NepeOyBarouy B akafieMii 31 cry>KOOBUX IUTaHb, 3aBiTaB ;O aKTOBOTO 3a1y, /e
3 IjikaBicTIO criocTepiras 3a 3MaraHHAM odiuepiB Mininii 3 nuTaHp npodeciiiHoro
PiBHA 3HAHD Y raaysi KpMMiHAa/IbHOIO IIpaBa.

besymoBHO BaromyM 6yB BHecok Banepis Marsiiiuyka B opraHisaiito HaB4ab-
HOTO IIPOLleCy KEPOBAHMM HVM HAyKOBO-IIEaTOTiYHMM CKJIaJoM Kadenpyu IIofo
HaJaHHA I'PYHTOBHOI TEOPETUYHOI Ta MPAKTUYHOIL MiJTOTOBKM 3 KPUMIiHAbHOIO
IpaBa TUCAYAM IIPAaBOOXOPOHIIB, AKi Maay MOXX/IMBICTb OBOJIOLIBATY HaBYajlb-
HUM MaTepiajioM, 1[0 BUABaBCs B IKOCTI MOHOTpadiit, MigpydHUKiB, MOCIOHNKIB,
JIEK1Ii/1, HAYKOBO-IIPAKTUYHMX KOMEHTApPiB 11 iHIIOI HaBYa/JIbHOI, METOAMYHOI Ta
HayKOBOI IPOAYKIIil Kaderpu.
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BaxmmBumu pucamm Banepis KoctsauTmHOBMuYa B jioro gmisyibHOCTI Oyrma
IoBara Ta JOTPVMMAHHSA 3araj/IbHOBM3HAHNX HOPM CIIIZIKYBaHHS 3 KOJIETaMM Ta
CIIyXadaMy, KypcaHTaMM i CTyleHTaMy akKafieMil, IpMHIMIOBICTh, 00’ €KTUBHICTD,
CaMOKPUTHMYHICTD Ta iHIII BaXK/IMBI €TUYHI LIHHOCTI JIOAMHA 1 BYEHOTO, 2 TAKOXK
HeCHPUITHATTA (AKTIB HEZOOPOUECHOTO BiHOIIEHHS /IO BUKOHAHHSA CITy>KOOBUX
i mpodeciitnnx 060B’a3KiB. 3 iHIIOrO OOKY, JIOTO 3aBXAM Bifpi3Hs/IA 3[aTHICTDH
HaJaTy HiJTPUMKY KOJIeTaM I10 CTy>K0i, TPaKTUYHMM NpalliBHUKAM ab0 JOIIOMOTY
3mobyBavyaM, SIKi 3BepTaINCh 3 IPUBOAY BUPIillIeHHs MPodeciilHuX 91 0COOUCTUX
KUTTEBUX TpoOieM. [Tpr iboMy BiH HaMaraBcs HeBiIK/IaIHO BUPIlINTH ITOCTAB/ICHEe
NUTAHHA 3 KepiBHUIITBOM, PO3Bs3aTM JIOrO B MeXaX CBO€I KoMIleTeHIii abo
HaJIaT! BIACHY KOPUCHY ITopay. Baarai Bin 3aBx/y 6yB eHeprilfHO JIIOMHOI0 Ta
OIITMMICTOM, aJKe 3a 6araTo pokKiB y pisHUX CUTYallifX s )KOZHOTO pasy He 6aunB
JIOTO pO3APATOBAHUM, CYMHUM YM IIPUTHIYEHMM.

ITpiopurerom Banepia KOCTAHTMHOBMY 3aBX[M 3alMIlIajgach HayKOBa
RiAIBHICTD, SICKPABOI PUCOKI fAKOI Oyra JIOro mocrifiHa IIiKaBicTh O IOIIYKY
TOCTiHNIIPKUX Ipallb 3 MMTaHb KPMMiHa/IbHOTO IIPaBa i, 30KpeMa, IpoO/IeMaTuKy,
1[0 CTOCYBaJsIacsi OXOPOHM HOBKiWIA. [1lif yac HaBYaHHS B /] IOHKTYpi Ta mi3Hillle,
IpalooYy B akajeMii Ha Kadeapi KpMMiHa/JIbHOTO IIpaBa, YacTO BiBimyoun
3 HMM KHUTApHi, f CIIOCTepiraB HeBraMOBHe IpUAOAHHA HMM HAyKOBUX IIpalb
3 IOpUCHpyAeHii, i 0CcOOMMBO 3 MUTAHb €KOMOTil Ta Pi3HOMAHITHMX AaCIeKTiB
oxopoHu npupopu. leit oOpaHmit HMM HampsM y Hayli KpMMiHaJIbHOTO IpaBa
OyB KIIIOYOBUM, ajKe 3a 4yaciB He3ajexxHocTi Ykpaium B 2009 poui BiH 3700yB
HAyKOBUII CTYIIiHb JOKTOPA IOPUANYHUX HAYK, YCIIIIHO 3aXUCTUBIIN JJOKTOPCHKY
pucepralilo 3a Temol «KpuMiHanbHO-IIpaBOBa OXOPOHAa HAaBKOJIMIIHBOTO
IPUPOJJHOTO CepefoBMILa: IIPob/IeMN 3aKOHOABCTBA, TEOPIl Ta MPaKTUKIL».

byny4n onnoHeHTOM 110T0 JOKTOPCHKOI AyicepTalii, CHOCTEPIiraloyy 3a TBOPYNM
3POCTAaHHAM KOJIETY, s IIEPEKOHABCH, L0 JOro AMCEpPTalliliHe NOCTi/PKEHHA Ha
TepeHaX BITYM3HAHOI KPMMIHA/IIbHO-IIPABOBOI HAYK! € OTHUM 3 HaMKpallNX, ajkKe
JI0ro 3MICT BiffoOparkae Be/MKY IIPaIj0 BYEHOTO, [AiJiCHY OLIHKY 5KOI, 3 OI/IAAY Ha
IIO/I0/IaH] IIAXY 11 CTBOPEHH:, 3HAB JIMILE CaM TBOPELb.

JKurrs mokasano, mo crBopeHa i po3OyfoBaHa Ha IIOYATKY JOOM He3amex-
HOCTI BiZIIOBiZHO 10 IOTpeb feprKaBy BijoMya crcTeMa BUIIOI ocBiTy i Hayku MBC
Ykpainn chopMyBata OTy>KHY 6a3y 3 Ii/[IrOTOBKYM HAYKOBO-IIEJATOTiYHMX Ka/IpiB, AKi
TifHO 3apeKoMeHAyBamu cebe B OCBITAHCbKOMY IpocTopi kpainu. OganM 3 Hux OyB
i Banepitt Marsiitayk, ajpke B yciX 3aK/Iajjax BUILOI OCBITH, fie 6 BiH He IpaIlloBaB, K
MIOAMHA BifjjaHa crpasi, opraHisarop i kBasidikoBanuit ¢axiselp, obifiMas mocamu
KepiBHMKa Kadenp, IPOPeKTopa, MEepLIOro MPOPEKTOpa, OYOIIOBAB CIIelliali30BaHy
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BYEHY pajly i3 3aXMUCTy JucepTalill, ClIpMAB OpraHisalil BUJaHHA HaAyKOBUX IIPallb,
1O CTYTYBAJIO BUIIAM OYTU OCepeKaMy Cy4acHOi IPaBHIYOL OCBIiTY Ta HAyKIL.

Bucoka BMoTHBOBaHicTh Banepia Marsiidyka 1010 IOpUANYHOI HAYKM TaKOXK
3HAIIA CBiJl IpOsB y 6e3nocepefHbOMY HayKOBOMY KepPiBHUIITBI aji OHKTaMu
Ta aclipaHTaMM, 3/iJICHEHHI HAYyKOBOT'O KOHCY/IbTYBaHHA NOKTOPAHTIB, /I AKUX
BiH OyB He /MIlle HAYKOBUM KEPiBHMKOM, ajie 7 [OCBijYeHNM HACTaBHUKOM Ta
IIOMIYHMKOM Y BUpIiIlleHHI OCBiTHIX, HAYKOBUX Ta XUTTEBUX IPOOIEM.

OcranHiM yacoM Banepiit KocTAHTMHOBMY peasi3oByBaB CBOIO BilJJaHICTb KpU-
MiHaJIbHOMY IIpaBy Ta HAYKOBOMY PO3Bil0 ifiell, mparjiooun npodecopom kadenpu
KPMMiHaJIbHOTO IIpaBa, Ipoliecy Ta KpuMiHaaicTuky KuiBcbkoro iHCTUTYTY iHTe-
JIEKTya/IbHOI BIAcCHOCTI Ta mpaBa HamionanbHoro yniBepcurery «OpnecbKa 0pu-
IUYHA aKaJieMis».

Voro HaykoBa ckapb6HMIA Hamidye moHap 400 HayKoBUX Tpallb 3 Mpobrem
KpUMiHa/JIbHOTO IpaBa i KpumiHomorii, 30kpema MoHOrpadiif, MigpyIHMKIB,
HaBYa/JIbHUX MOCIOHMKIB, HAYKOBO-NPAaKTUYHNUX KOMeHTapiB o KpuminanbHOTro
KOZIEKCY YKpaiHy TOLIO.

Banepiit KoctaaTnHOBMY MatBilluyK, BifoMuit yKpaiHCbKIII IPaBHUK, JOKTOP
IOPUANYHNX HAYK, Ipodecop, 3acTy>KeHuI MpaliBHIK HApOAHOI OCBiTH YKpaiHu,
BigminHUMK ocBiTM YKpainy, akajgemik HamioHanbHOI akafeMil HayK BUIOI OCBITH
Ykpainy, 3apxau Oyze 3aymatics IpUKIAJOM BiffjaHOCTI 0OpaHOMY LUIAXY B
LapVMHi CIY>KiHHA BiTYM3HAHIN IOPUANYHIN OCBITI Ta HayIii.

KY3HEII OB Biraniit BonogumMnposny,
TOTIOBHUIT HAYKOBUIT CIIBPOOITHMK

BifI[Ji/ly HAYKOBO-IIPAaBOBMX €KCIIEPTHU3
IncTUTYyTY IpaBOTBOPYOCTI Ta
HayKoBo-IpaBoBuX excneptus HAH Ykpainn,
IOKTOP IOPUAMYHMX HAYK, Ipodecop

OCOBAUBOCTI KBAAIDIKALIT NOLUMPEHHS
IHOPOPMALLIT B COLIMEPEXAX
NMPO CUAU BE3NEKKU TA OBOPOHU

Ak Bimomo, crarrero 114-2 yunanii KK Ykpainu 1onoBHeHO 3aKOHOM YKpaiHn
«IIpo BHeceHHs 3MiH mo KpmminanbHoro ta KpuminajibHOro mnporuecyaabHOTO
KoJieKciB YKpainu oo 3abe3rnedeHHs MpOTUii HECaHKI[iIOHOBAaHOMY IIOIIVPEHHIO
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inpopmanii mpo HampasieHHs, HepeMilieHHs 30poi, 030poeHHsA Ta 6O0JOBUX
npunacis B Ykpainy, pyx, nepeMilenns abo posmimeHHs 36portanx Cun Ykpainu
4y {HIIMX YTBOPEHNX BiiMOBiHO MO 3aKkoHIB YKpaiHM BijicbKOBUX (POPMYBaHb,
BYJMHEHOMY B YMOBaX BOEHHOTO a00 Ha/I3BMYAITHOTO CTaHy» Bix 24 6epesHs 2022
poky Ne 2160-IX. Ykazana HopMa HOBMHHA Oy71a, Ha [yMKY 3aKOHOABIISA, BUPIIINTA
yci mpo6remMu 3 IpaBOBOK OLIHKOK HE3aKOHHOTO MOLIMpPeHHs iHdopMarii mpo
HaInpaBJIeHH, TepeMillieHHs 30poi, 030poeHH: Ta 00I0BUX IpuUIaciB B YKpainy,
PYyX, HepeMileHHA a60 posmieHH: 36poitHux Cyuy YKpaiHy uM iHIINX YTBOPEHMX
BiIOBifHO [0 3aKkoHiB YKpaiHu BiiicbkoBuX ¢opmyBaHb. OpHAaK y CyHoBiit
IpaKTHUII BUHMKAIOTh IeBHi Mpo6/iemMu, SKi IT0B’A3aHi i3 3aCTOCYBaHHAM BKa3aHOI
KpMMiHa/IbHO-IIPaBOBOI HOPMM.

Tomy cymam HeoOXiZHO BpaxoByBaTy, L0 B [esIKMX BUITAIKAX, Iepefi6adeHnx
3aKOHOM, iH(opMallis, AKa MOMMPIOETHCA CYO EKTOM, MOXKE MICTUTH Jiep>KaBHY
TAEMHMIIIO Pi3HOTO CTyIeHs. Tak, HalpuKIaJ, TAEMHOIO iHpopMaIli€o € BioMoCTi:
«IIPO AMCIIOKALII0, CHCTEMY OXOPOHM, 000POHM, OpTraHi3aliifHO- I TaTHY CTPYKTYDPY,
YJCENbHICTh 0COOOBOTO CKIany BilICPKOBMX YacTMH (YCTAaHOB) B OCOOIMBMUIL
nepioy; (Ha BOEHHUII Yac) 3a OKpEeMMMU ITOKa3HMKaMU B I[I/IOMY I[OJI0: BUAY, POAY,
CIlellia/IbHUX BiJICBK, ONEPATMBHOTO (HOBITPSAHOr0) KOMaHAYBaHHS, TaKTUYHOI
TPYIMN, BilICbKOBO-MOPCHKOI 6asy (0 HMX HpPUPIBHAHUX); 32 CYKYIHICTIO BCiX
IIOKa3HUKIB 1107j0: OpuUrajm, MONKY, OKpeMOro 6aTanbiiony (o HUX NPUPIBHAHMX)
ta yctaHoBu 3C (KpiM BiiicbKOBMX KoMicapiaTiB, BiliICbKOBUX HaBYa/IbHUX 3aK/Ia/iB,
KBapTUPHO-EKCIUTyaTallilHUX OpraHiB, BiMICbKOBUX IIPEACTAaBHUITB, 3aK/IafiB
KYJIBTYPU Ta CIIOPTUBHUX 3aknafiB); Axminicrpanii JCC33], ii TeputopianbHOro
OpraHy, TEPUTOPiaJIbBHOTO Mifpo3iny, l0/lOBHOro ympaBmiHHA Ta MigpO3AiMy
ypAmoBoro Qenby’erepcbKoro 3B A3KYy, 3aknany, ycranosu JCC33I; 3a okpemumn
IIOKa3HMKaMM LOfI0 CUCTEMI OXOPOHU Ta 000pOHM, ab0 OpraHisaliifHO-IITaTHOI
CTPYKTYpM Ta umcenbHOCTi B mimomy mopo YO (m. 1.4.3 3Bomy BimomocrTeii,
[0 CTAaHOB/IATH JAEP)KaBHY TAEMHUINO); 32 CYKYIIHICTIO BCiX IOKasHUKIB IIPO
HalIMEHyBaHHs, KiIIbKiCTh 030pO€HHs (BilICbKOBOI TexHiku, Ooempumacis,
CIlellja/IbHUX KOMIUIEKTYBaJIbHUX BUPOOIB, 3allaCHMX YaCTMH Ta MaTepiaiB jo
HUX), BapTiCTb, TepMiHM (CTpPOKM) IOCTa4daHHA (IPOBefieHHA pPOOIT, HaJZaHHA
IIOC/TYT 3 BifIHOBJ/IEHHs (PeMOHTY) 030pO€HH: (BilicbKOBOI TexHiKy, 6o€enpunacis,
CIlellia/IbHMX KOMIUIEKTYBaIbHMX BUPOOIB, 3allaCHMX YacTMH Ta MarepiajiB Jo
HUIX), MiCIle ITOCTaBKM, L0 MICTATbCA B OKPEMUX HOTOBOpax (KOHTpPAKTax), fAKi
YKIaJaTbhcsA I NMOTped BilicbkoBMX (OpMYBaHb (IIPAaBOOXOPOHHNX OpraHiB,
I CC33I) npu ix ¢pyHKI[iOHYBaHHI B yMOBaX IPAaBOBOTO PEKMMY BOEHHOTO CTaHy
a60 ocobnuBoro nepioxgy» (1. 1.4.14 3Boay BioOMOCTeI1, 1[0 CTAHOBJIATD AEP>KAaBHY
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taeMHn1I0) [1]. [Tommprotoun BKkasaHy Bulle Ta iHITY iHpopMaliiio, 110 CTAHOBUTD
Iep>XKaBHY TAeMHMIIIO, CIlellialbHuil cy6’ekT (ocoba, skiit ui Bimomocti 6ymm
moBipeHi ab0 cTanmy BifoMi y 3B’3Ky 3 BUKOHAHHAM CITy>KOOBUX 000B’A3KiB), KpiM
iHIITOTO, TAaKOXX BUMHSAE KpUMiHaTbHE IPaBONOPYLIeHH, lepenbadere cT. 328 KK
Ykpainu. Ilpu npomy ciif po3Me>KOByBaTH JIEpP>KaBHY 3pajly Ta pO3TO/IOIIEHHA
nep>kaBHOI TaeMHuLi. [Ipy mep>kaBHIiN 3pafii mepefada BiOMOCTeN, AKi MICTATbH
[ilep>XKaBHY TAEMHUIIIO, IIOB’sI3aHa 3 HAsBHICTIO iHO3eMHOT0 ajipecara i 6akaHHAM
ocobu, o6 BOHM cTanmy HafOaHHSAM caMe iHO3eMHOI Jiep)KaBM, OpraHisarii um
IX IpefCTaBHMKAM, a IIPM PO3TOJIOLIEHH] iep)KaBHOI TAa€EMHMILI TaKMil ajgpecar i
6axaHHs 0cobu BifcyTHi [3, c. 755].

Y cypmoBiit mpaKTuIli Ta JOKTPVHI BUHMKAIOTh IMTAHHS, AKY CaMe KpYMiHa/IbHO-
IIPaBOBY HOPMY CJIijJj 3aCTOCOBYBAaT) IIpM IIOIIMpPEHHI ocobor iHdopmalil mpo
nepeMileHHsA 30poi un pucioKanii ocobosoro ckaany 36poitHux Cun Ykpainu
4y iHIIMX YTBOPEHMX BifIIOBiHO 1O 3aKOHIB YKpaiHM BilicbKOBUX (POpPMyBaHb
IIJISIXOM pO3MillleHHs iHdopMalii B conMepexax (41 iHIIMM CIIOCOO0M) 3 METO0
6e3nocepeTHbOTO HaJaHHA Takol iHQopmauii mepaBi, 1o 37ilicHIOE 30poiHY
arpecito mpoTu YKpainy, abo ii npegcraBHMKaM, a00 iHIIM He3aKOHHUM 30pOITHIM
dbopMyBaHHAM.

Ha neprumit morisap, jyist niel cutyanii Hait6i/1b1 ONTYMaTbHUM € 3aCTOCYBaHHS
4. 3 c1. 114-2 KK Vkpainn: «zii, nepegbadeHi 4acTMHO MepIIo abo [pyroro el
CTaTTi, BYMHEH] ... 3 MeTOI HajlaHHA Takol iHdopMmalii fep)aBi, o 37iliCHIOE
36poitHy arpecito nporu Ykpainy, abo ii mpepcTaBHMKaM, a60 iHIINM HE3aKOHHUM
30poitHuM QOpPMYBaHHAM, ... 3a BiICYTHOCTI O3HaK [ep>kaBHOI 3pagu abo
mmuryHcTsa». OgHAK BKa3iBKa 3aKOHOJABLA Ha BiICYTHICTh O3HAK JIEP>KaBHOI
3pagu (mjomo rpomajsfHMHA YKpaiHa) abo mmmryHctBa (mjomo iHosemus abo
ocoby 6e3 rpoMajsTHCTBA) aBTOMATWYHO BifiCMIaE, y JaHiil curyanii, o ckaagy
KPUMiHaJIbHOTO TpaBoNoOpylleHHs, mnepembadeHoro cr. 111 KK VYkpainm. VY
CBOI0 Yepry Taki [il NIOBHICTIO BI[IIOBIfAIOTh IOHATTIO [AEp)KaBHOI 3pagyM —
HiAHHA, YMMCHO BYMHEHE I'POMAJAHMHOM YKpaiHM Ha IIKOAY CYBEPEHITETOBI,
TepUTOPia/IbHiil I/IICHOCTI Ta HEOTOPKAHHOCTI, 00OPOHO3AATHOCTI, JepP>KaBHIl,
eKOHOMIYHiil un iHdopmauiiiHi 6esmneni Ykpainu, 30KkpeMa HaJjaHHA iHO3eMHIit
Iep>kaBi, iHO3eMHiiT opraHisariii abo iX mpegcTaBHMKaM JJOTIOMOTY B IPOBeMEeHHI
HifIpMBHOI AiAMbHOCTI MpoTH YKkpainu. ToMy HanpouIyeTbCcs NOTiYHNIT BUCHOBOK,
[0 MOUIVPEHHS TPOMAJAHMHOM YKpaiHm iHopmauii npo mepemimenus 36poi
4y gucnokalii ocobosoro ckimany 36poitHux Cun YkpaiHy 4y iHIINX YTBOpEHMX
BiIMOBiHO 710 3aKOHIB YKpaiHM BilICbKOBMX (OPMYBaHb LUIAXOM PO3MillleHHSA
inpopmanii B commepexax (um iHIIMM COCO6OM) 3 MeTOI 6e3roceperHbOro
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HaJJaHH: Takoi iHdopMaliii geprKasi, 1110 37iiCHIOE 30poTiHy arpecito nmpotu Ykpainuy,
abo ii mpegcraBHUKaM, ab0 iHIIVMM He3aKOHHVUM 30pOHMM (OpPMYBaHHAM CIIif
kBamipikysaru 3a ct. 111 KK Ykpainm.

Takuit Bapiant xBamidikanii miTKOM MITPUMYETbCA HAYKOBLAMM, K
Bi/I3HAYAIOTh, 1[0 «TaKi /il HEOOXiZTHO PO3I/IAMATI 3a/IEXKHO Bifl Cy0 €KTa 37I0UMHY
K Iep>KaBHY 3paay y GopMi nuUryHcTBa abo LIIUTYHCTBO» (2, ¢. 174].

Omxe mpu kBamidikarmii Takux Aili Mae BaK/IMBe 3HAYeHHs BCTAaHOBJICHHS
npexMeTa, cyd ekTa Ta Cy6’ €KTMBHOI CTOPOHY KPVMiHa/IbBHOTO IIPAaBOIOPYIIEHHS.
3Bakarouy Ha Lii 00CTaBMHY, IPOIOHYEMO HACTYIHI BapiaHTu KBajidikarii mpo-
TUIIPABHUX JIii:

1. AKIo 3arajJbHUIT Cy0’eKT (rpoMaissHMH YKpaiHu) mommpioe iHdpopMaliio
IIpo nepeMileHHs 36pol un AycIoKanio ocobosoro cknany 36portanx Cut
YKpainu uM iHIMX yTBOPEHMX BiJJIIOBIIHO IO 3aKOHIB YKPAIHM BilICbKOBIX
¢dbopMyBaHb HIIIXOM poO3MillleHHA iHpopMarlii B conmMepekax (4u iHIIMM
criocobom) 6e3 MeTn 6e3mocepefHBOrO HaJaHH Takol iHdopmalii gepxasi,
110 371iJICHIOE 30pOJIHY arpecito mpoTu Ykpainu, abo il mpegcTaBHUKaAM, a00
iHIIMM He3aKOHHVM 30poiiHMM QOPMYBaHHAM, TO TaKi Ail cig kBamidiky-
Bary 3a cT. 114-2 KK Ykpainu;

2. AKIIO 3arajbHMil Cy0 eKT (rpoMafisHMH YKpaiHy) Hommpioe iHpopmariio
PO HepeMilljeHH: 30poi un AMCIoKalito 0co6oBoro ckmagy 36portHnux Cui
YKpainy uM iHIMX yTBOPEHMX BiJIIOBIHO O 3aKOHIB YKpAIHU BilfiICbKOBMX
¢dbopMyBaHb IUIAXOM po3MillleHHs iHpopMauii B conMepexax (uy iHmmm
croco60oM) 3 MeTo Oe3nocepefHbOr0 HalaHHA TaKol iHdopMaril gepxasi,
1J0 371iJICHIOE 30pOIIHY arpecito mpoTn Ykpainy, abo ii mpefcTaBHUKaAM, a00
iHIIMM He3aKOHHVM 30pOiiHMM QOPMYBaHHAM, TO TaKi Ail cig kBamigiky-
Baty 3a cT. 111 KK Ykpainn;

3. Ko crenianbHMit cy6’exT (0coba, skiit ui BifomocTi O6ynu nosipeni abo
CTa/IM BifioMi y 3B’SI3Ky 3 BUKOHAHHSM CITY»KOOBUX 00OB’SI3KiB) HOIINPIOE
inpopmario npo nepemimieHHs 36poi UM AMUCIOKALI0 0COO0BOrO CKIALy
36portanx Cun YkpaiHyM 4y iHIIMX YTBOPEHMX Bi[IIOBITHO 1O 3aKOHIB
YkpaiHu BiiicbKOBUX (OpMYBaHb IUIAXOM pO3MillleHHA iHdopmanii B
coiMepexax (4n iHIMM Crocob6oM) 3 MeTow Oe3rnocepeHbOro HaJaHHS
Takol iHpopmanil ep>kaBi, o 37ilicHIOE 30pOJiHY arpecito mpoTn Ykpaiuu,
a60 ii mpexcTaBHMKaM, a00 iHIIMM He3aKOHHUM 30pOHIM (GOPMYyBaHHAM,
To TaKi #ii cmig kBamigikysaru 3a ct. 111 KK Ykpainu;

4. sAKwmo crenjaapHmit cy6’exT (0coba, sAKiit i BizomocTi 6ynu foBipeHi a6o
CTa/IM BifioMi y 3B’SI3Ky 3 BUKOHAHHSM CIY»KOOBUX 00OB’sI3KiB) HOIINPIOE
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inpopmanio npo nepemimeHHs 36poi 4u AMCIOKaIiI0 0cOO0BOrO CKIamy
36porHux Cun YkpaiHu 4y iHIIMX YTBOPEHMX BifJIOBifHO [O 3aKOHIB
Ykpainu BiiicbKOBMX (OpMyBaHb IUIAXOM posMilieHHs iHdopmarii B
corMepexax (um iHmmM crocobom) 6e3 MeTn 6e3mocepeHbOr0 HalaHHs
takoi iHdopmaii gep>kasi, 1o 37ilicHIOE 30pOIiHY arpecito mpoTn Ykpainun,
a0o ii mpencTaBHMKaM, a00 iHIIMM He3aKOHHUM 30pOItHUM HOPMyBaHHSIM,
To TaKi Aii cig kBanmidikysaru 3a ct. 328 KK Ykpainn.

CnncoK BUKOPUCTAHUX AXKEPEeA:

1. 3Bif BifoMOCTeIl, 1[0 CTAHOBJIATD Jiep>KaBHY TaeMHuIlio : Hakas [leHTpanbHOTO yIpasliHHA
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BOPOBE Onena BsuecnasiBua,

npodecop kadeapu KpUMIHATICTUIHOTO
3a0e3MedeHHs Ta CYLOBUX eKCIIePTU3
HaBYa/JbHO-HAYKOBOIO iHCTUTYTY No2

HamjionanpHol akazieMii BHYTPIIlIHIX CIIPaB, KaHAWU/ AT
IOPUIVYHNX HaYK, JOLIEHT

BA3IP Bikropis borganiBHa,
3pobyBauka 401 1. . TK3
HaBYa/IbHO-HAYKOBOTO iIHCTUTYTY N2
HamionanbHoi akasmemii

BHYTPIIIIHIX CIIpaB

CYYACHI MOXAMBOCTI
CYAOBO-ABTOPO3HABYOI
EKCMEPTU3N

BigHOCHO HOBMM HampsAMOM PO3BUTKY KPMMIiHaTiCTMYHOI TEXHIKM € CyHOBe
aBTOPO3HABCTBO, fKe 0a3yeTbcAd Ha HAYKOBMX 3acafiaX IIOfI0 BCTAHOBJIEHHSA
aBTOpa TEKCTy 3a JOIIOMOrOI0 JaHuX JiHrBicTuku (¢paseosnorii, rpamMatuku Ta
in.). JIinrBicTM4YHA exkcnepTu3a, AK HOBMIT Pif, BUHMK/IA HA IIOYaTKy MUHY/IOTO
CTOJITTA y 3B’3KY 3 IIOSIBOIO TOCTI/[)KEHD, TPV POBEIEHH] SIKMX 3aCTOCOBYIOThCS
MOBO3HaB4i MeTO[M. AJI€ )K OCKi/IbKM MOBO3HaB4i METOJY BUKOPUCTOBYIOTbCA SIK
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3 MeTom iffeHTM(ikKalii aBTopa, Tak i Ay BUpIlIEHHA NMUTaHb, He IIOB S3aHMX i3
BCTAHOBJICHHAM (PaKTUYHMX JAHUX IIPO aBTOpPa, OY/IO 3allpOIIOHOBAHO 00 €HATU
3a3Ha4yeHi MiBUAM B OAMH pif - MHIBiCTMYHY ekcneptusy. Ha paHomy erarmi
TMiHTBICTMYHA €KCIEPTHU3a BK/IOYA€ aBTOPO3HABYY Ta CEMAHTUKO-TEKCTYa/lbHY
eKCIIepTu3N, AKi BUpilyIoTh pi3Hi Buan 3aBpans [1, C. 288].

ABTOpO3HaBYa €KCIepTU3a — Lie pi3HOBUJ, KPUMiHAICTUYHOI eKCIIEPTU3MY, IIiJL
Jac KOl HOCTI/KYETbCA TEKCT JOKYMEHTIB (PYKONNCHUX, APYKapCbKUX TOIIO)
IIA BCTAaHOBJIEHHA 10ro aBTOpa. HayKoBy OCHOBY aBTOPO3HAaBYOI €KCIIEPTU3U
CTAaHOBUTb CHUCTEMA 3HaHb IIPO YMOBM 1 3aKOHOMIPHOCTI MOBHOI IIOBEJiHKM
JIONVHY, IO BM3HAYAIOTb IHAMBifyaZbHICTb NMCbMOBOI MOBM, 1 JAMHAMIiYHY
CTIMKICTD Ta MeTOAY JOCHi/PKeHHA aBTOPCTBa. Bona 6a3yeTbc;1 Ha [aHUX
JHIBICTUMKY Ta CYMDKHUX 3 HEIO HAayK (mpuKIaHOI TIIHTBICTUKY, € THOTIIHTBICTUKIA,
COLIIOIIHIBICTHKY, IICYXO/IIHIBUCTUKY Ta iHIL). [IpegMeTOM aBTOpO3HABYOI eKC-
nepTusy € QakTU4Hi faHi Mpo ocoby aBTopa (4N BUKOHABIS) TEKCTY Ta YMOBMU
CK/IaJIaHHSA MOBHOTO IIOBiZJOMJIEHHS, 110 BCTaHOB/IIOIOTHCA €KCIIEPTOM Ha OCHOBI
CIlellia/IbHNX 3HAHb IIPU JOC/I/KEHH] JOKYMeHTiB Ta iHmux martepianis 2, C. 186].

[Tpy upoMy BMpIIIYIOTbCA NUTAHHA iffeHTH(]IKaLiifHOTO Ta AiarHOCTUYHOTO
xapakTepy. OCHOBHUM 3aBJaHHAM aBTOPO3HABYOI €KCIIEPTU3M € imeHTmdikaiis
aBTOPATEKCTY. [JaHO0 eKCIIEPTI3010 MOXKY Th TAKOXK BCTAHOB/TIOBATHCA (HajT9acTire
B iMOBipHiit popmi) feski conianbHo-6iorpadiuni gaHi aBTOpa TEeKCTYy (itoro pigHa
MOBA, piBeHb OCBiTI, BOTIOAiHHA HAYKOBUM, HiTOBMM 00 iHIIMM QyHKI[iOHaIbHIM
CTUIEM MOBM).

OpieHTOBHMUII NlepesTiK MUTaHb, AKi MOXYTb OYTV MOCTaB/IeHi Ha BMUpIlIeHHA
CYZOBOI aBTOPO3HABYOI €KCIIEPTUSM:

1. Yu e meBHa 0co6a aBTOPOM HaJJaHOTO Ha TOCTiKEHHA TeKCTY?

2. UYm € nmeBHa 0coba aBTOPOM JIeKi/IbKOX Pi3HUX TEKCTiB?

3. Yu e aBTOp Ta BUKOHABELb TEKCTY OffHi€I0 a00 pi3HMMU 0cobamm?

4. Yu paHWMit TEKCT CKIafleHNII KiZTbKOMa aBTOpaMu?

5. SIki pucu conianbHO-6iorpadiyHOro MOpPTpeTa aBTOpPa MOXKHA BCTAHOBUTHU
3a TaHUM TEKCTOM?

6. sIxor € OCHOBHa MOBa CITiI/IKyBaHH:A IIeBHOI 0COOM — aBTOpa JAHOTO TEKCTY?

7. Slkmm € micue ¢popMyBaHHS MOB/IEHHEBMX HAaBMYOK (piZHa MOBa) IeBHOI
0co6M — aBTOpa TAHOTO TEKCTY?

8. Um cniocTepiraloTbCA B TEKCTI O3HAKY, AKi CBif4aTh PO CK/IAIaHHA TEKCTY
aBTOPOM IIiJi BIVIUBOM Oy/b-AKUX 30MBar04nx pakTopiB?

9. Um cx/afieHO TEKCT HOKyMeHTa 0cOo00I0 CaMOCTiTHO abo0 IiJ AMKTYBaHHA
Y1 I0T0 BUKOHAHO LIISIXOM IepenuCyBaHHA?
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10. YUn ckmajieHnii TEKCT MOKYMEHTa 3i CBiOMMM II€peKpy4yBaHHAM O3HaAK
MVICEMHOTO MOBJIEHHA?

ABTOPO3HABYOIO €KCIIEPTI30I0 MOXKYTh BUPIITYBATUCA TaKOX iHII muTaHHA [3].

Bupimenna nmranp, IOCTaBIE€HMUX I€pel aBTOPO3HABYOK €KCIEPTU3OIO,
MOXK/IUBE, K IPaBUJIO, MIIE 32 HAABHOCTI BITHOCHO BE/IMKOTO TeKCTY (He MEeHII
Hi>xk 500 cimiB). O6’ekTaMu JOCHIIKEHHA € MMUCbMOBAa MOBa Ta MOBHI HaBUYKMU
(3aranpHi — TeKCUKO-Ppa3eosoriyni, CMHTaKCUYHI, CTUIiCTIYHI, opdorpadivni,
IYHKTYallilfHi, a TAKOXX OKpeMi — BUKOPUCTaHHs IIeBHUX MOBHMX 3ac00iB, MOBHI
IIOMMJ/IK) TOIIO).

[Tpu3Havarouy aBTOPO3HABYY €KCIIEPTU3Y, CTiumii (Cy/;) HOBMHEH BPaXOBYBaTH
il MOXXIMBOCTI Ta KOMIIETEHIII0 €KCIIepTa-aBTOPO3HABIIA. YCIHIIIHICTD CY/IOBO-
aBTOPO3HABYOTO OCTi/PKEHH MICEMHOTO MOBJICHHS 6araTo B Y4OMY 3aJIeXKUTh Bifl
HaJIeXXHOI MiAroTOBKM Ta opopmieHHs MaTepianiB. Ciif 3a3Ha4NTH, 1[0 TOTIOBHUM
KPUTEPiEM NMPUAATHOCTI TEKCTY /IS eKCIIEPTHOTO JOCTIIKEeHHS € He 11oro o6csr,
a indopmarniitHa 3Hauyywjicte. IHpopMaTHMBHICTD NOPIBHANBHOTO MaTepiary
3aJIeXUTD BiJl JBOX YMOB: IIO-TIEpIle, Bifj TOro, HACKi/IbKM ITOBHO BifjoOpakeHi B
3paskax 0COONMMBOCTI MOBJ/IEHEBOI MOBENIHKM OCOOU, IO NEPEBipsAETHCA, B Tiil
KOHKDETHIll CUTyallil CIiJIKyBaHHs, B AKill CTBOPIOBAaBCA TEKCT, i, IO-ApYTe,
BiJl CIIBCTAaBHOCTI 3pasKiB 1 JOCHI/PKYBAaHOTO TEKCTY 3a XapaKTepUCTUKaMU
NOpPiBHIOBAHMX KOMYHIKaTMBHMX cuTyanii [2, C. 188]. OctaToyHo focTaTHICTD (Ta
AKICTb) IOPIBHA/IIBHOTO MaTepiany OIIHIOE eKCIIepT 3 ypaXyBaHHAM KOHKPETHOI
eKCIepTHOI cutTyalil i, y pasi norpe6u, Mae mpaBo NOpyIINTH Nepep iHiljiaropom
IIPOBE/IeHHs eKCIIePTM3M KJIOMOTAaHH:A PO HalaHHA I0JaTKOBYX BiTbHUX Ta (a60)
eKCIIepYMEeHTA/IbHUX 3pa3KiB MMICEMHOTO MOBJIEHHS, AKi 6 3abe3ne4nn oBHe Ta
AKICHe IIPOBEJEHHA NOCIKEeHHA.

CTOCOBHO aBTOPO3HABYOI €KCIEPTU3M MICEMHOTO MOBJIEHHA MOYKHa 3ayBa-
JKUTH, 1J0 X04a METOAVMYHI 3acany imeHTndikaniinHoi ta knacudikariiHo-giarao-
CTMYHOI aBTOPO3HABYOI €KCIEePTU3 po3pobIIeHi, OffHAK ChOTOJHI BIHMKA€E HU3Ka
HeBUpileHnx nurtanb. CrenianxicramMm B Taaysi CyJOBOTO aBTOPO3HABCTBA BYBYA-
I0TbCS Pi3Hi aKTya/IbHI MMTaHHSA O[]0 MOB/IEHHEBOI MOBefiHKY 0ci6. Hanpukan,
JI. B. CBupnoBa 3aiftMa€eTbCs JOCTIPKEHHAM pobiemu KnacudikaiiitHo-aiaruo-
CTUYHOI CY/I0BO-aBTOPO3HABYOI €KCIIEPTU3M, B MEXaX sIKOI BOHA pO3pobmIa MeTo-
IVKY BCTAHOBJIEHHA COIialbHO-6iorpadiyHOro MOpPTpeTy aBTOpa JOKYMEHTa i
OKpeMy MeTO[IMKY BCTAaHOBJIEHHS CTaTi aBTOpa TEKCTY [2, 4].

Posrnsganyy akTyanbHICTh OSIBY HOBUX 00’ €KTIiB HOCTI/PKEHHS — TEKCTiB
Ha iHTepHeT-(OpyMax, CMC-TIOBiTOM/IEHb, CTiJj 3a3HAYUTM, ILIO METOMVKI,
AKi pO3pOONSANNCA BUKIIOYHO 3 METOK BCTAHOBJICHHS aBTOpa (BUKOHABIIA)
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TEKCTY He MO)XHa 3aCTOCOBYBaTM [/ BUpIlIE€HHA 3aBJaHb 3a BUIEHaBe-
[IeHMJ HOBMMMU OO’€KTaMmu, fKi CTalOThb 3aco6aMy BUMHEHHA 3/I0YMHIB Yy
IPOBa/KEHHAX IIO/[0 ITOTPO3, 3aK/INKiB, IIAHTaXY Towo. I Aemani 3 rmobanbHNM
PO3BUTKOM KOMYHIKalliflHUX TEXHOJIOTM, SIKe pO3NOBCIOKY€EThCS Ha BCi chepn
KUTTENIANBHOCTI IOAWHM, OYAYTh 3SIBIATUCS HOBI OO’€KTM eKCIepTHUX
mocigKeHb Ta 3aBfaHHA. Tak, O. B. 3aBajicbka Harojouye Ha 3poCTaHHi poini
11071i KOLOBUX (KpeoTi30BaHMX) TEKCTIB, AKMM IpUTaMaHHa «iHpopMariitHa MicT-
KicTb» [5, C.163]. Takoxx He 3anMMIIAIOTHCA 1103a YBAarow HAYKOBI[iB Ipo6IeMnu
HOCIi/IKEHHA TEKCTIB I0PUAUYHOI CIPAMOBAHOCTI, HAIIPUKJ/IA/, CYAOBMUX pillleHb,
yXBaJl, IOCTAHOB, IIO30BHMUX 3a4B, a TAKOXX 1IHCTPYKIili, aKTiB, IpOrpaM TOLIO.
Ha BupilneHHs aBTOpO3HABYOI €KCIIEPTU3M 32 3TalaHUMU 00’ €KTaMM, 3a3BIYail
CTaB/IATbCA NUTAHHA LIOAO BCTAHOBJIEHHSA aBTOpA IMX TEKCTiB, 4u (akTy
BUKOHAaHHA IX OJHI€I0 0C000I0 ab0 IX TOTOXKHOCTI. AJKe CKIafaHHA TaKUX
TeKCTiB Mae HM3KY OCOOIMBOCTE, SIKi Ha CbOTOJAHI B €KCIIEPTHiNl HmpaKTuIi
HeJoCcTaTHbO BuBYeHi. Hacammepep, ckmagHomi BUKIMKaH] IIa0MOHHICTIO IUX
TeKCTiB. By/ib-AKMIT TeKCT MOXe CIyTyBaTy MIAGIOHOM JIsl CK/Ia[jaHHA iHIINX,
i BCTAaHOBMTM, UM BUKOHAHi TEKCTU OJiHiI€0 0C00OI0, NuIlle 3pijka Hafa€ThCs
MOXXJIMBUM, OCKiZIbKM, HE MO>XHA BUK/IIOUUTHU, MOK/INBICTh CK/IaJIaHHA TEKCTIB
IekinbkoMa ocobamm, sIKi Many JOCTYII 1O eIeKTPOHHOTO BapiaHTY MePBUHHOTO
TEKCTY II1a0JIOHY.

Ha cporogni norpe6yoTb po3pobIeHHs METORAMKN IIPOBEieHHs eKCIIepTU3N
II0 JPYKOBAaHMX TEKCTAX, 3 yPaXyBaHHAM Y[JOCKOHAJIEHHA B)XE iCHYIOUMX aBTO-
PO3HABYNX METOAMK, PO3pOO/IEHNX 32 pyKOIMCHIMM TeKcTamu. OCKinbky Hafipy-
KOBaHI TEKCTU MaIOThb OCOONMMBOCTI CK/IaflaHHsA (aBTOMATVYHE BUIIPABJICHHS II0-
MIWIOK, BTPy4YaHHs iHIIOI 0coO6M (BMKOHABI) TOLIO), HEOOXifHO AocmiguTy i
BUABUTY KOMIIIEKC CTIIKMX [JI aBTOPa IPYKOBAHOTO TEKCTY O3HAK, Y TOMY 4MCIIi
rpadiuyHNX (BUKOPUCTAHHA CMA/IVKiB, IHIINX IT03HAYOK Touo0). ToMy HeoOXimHO
PO3BUBAT HAIIPAMKY CY/JOBO- aBTOPO3HABYOI €KCIIEPTU3M 3 YPAXyBaHHAM Cydac-
HJIX HOTpe6 iICHOCT.
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KOBAJIDYYK Cepriit Onekcangposud,
npodecop Kadenpyu KpUMiHaIbHOTO IIPaBa,
npolecy Ta Kpuminanictuku Kuiscbkoro
YHIBEPCUTETY iHTENEKTyaIbHOI BTACHOCTI
Ta npaBa HanionanpbHoro yHisepcurery
«OpecbKa I0pyNYHa aKajeMisa»

IOKTOp IOPUANYHKX HaYK, Ipodecop,

3AAYYEHHS OCiB AO NPOBEAEHHS
HETAACHUX CAIAYMX (PO3LLYKOBUX) AilA

3aKkoHOaBelp IPsAMO Iepefbdadae 3aaydeHHs OCiO [0 yd4acTi y HerlacHuX
cripgunx (posmykosux) fifx y neox Hopmax KIIK Ykpainm: yactusi 6 ctarti 246,
AKOI0 Hafla€ CIilYOMY, IPOKYPOPYy INOBHOBa)XEHHSA 3ay4aTy 0 IX IPOBEEHHA
iHImMX 0cib, HepO3KpMBaOYM IPU IIPOMY KOJIO TaKuX ocib, i vacTuHi 1 crarti 275,
AKOI0 BKa3y€ Ha IIPABO C/IiAYOTO 3a/Iy4aTy O HEIJIACHUX CTifgunX (pO3LIYKOBIIX)
it ocib, AKxi MOXyTb BonmopiTu KoHQifeHniHO©0 iHpopMauieto [1]. Y noxrpusi
KPVMiHa/IbHOTO IIPOLIECY 3BEPTAETHCSA yBara Ha Te, 10 «Ha CbOTOJHI IPaKTUKaMI
IIOJIOKEHHA 4YacTMHM 6 cTarTi 246 Ta vactmHm 1 crarti 275 KIIK Vkpainn
CIIPUIIMAIOTHCSI PIBHO3HAYHO» [2, . 27].

3 OI/IAy Ha HOpMM KPMMiHa/IbHOTO ITPOLIECYaIbHOTO 3aKOHY, IPaBO3aCTOCOBHY
IPaKTHUKY Ta cHOpMOBaHi Ha IX OCHOBI JOKTPMHA/IbHI migxomu (3, c. 433; 4, c. 50;
5, ¢. 170], iHmmmu ocob6amu, sIKi MOXKYTb 3a/Ty4aTICs GO IPOBeNeHHs HeITACHUX
cniunx (po3IIyKOBUX) [iill, B po3yMiHHi YacTuHM 6 cTaTTi 246, yacTyHM 1 cTaTTi
275 KIIK Ykpaiuu €: 1) ocobu, sKi 3BepHymucs i3 3asBOI0 ab0 IOBiJOM/ICHHAM
IIPO BYMHEHH: KPUMiHAJIbHOTO IIPABONOPYIIEHHS, IKUM BioMi 06CTaBMHM J10TO
BYMHEHHA Y BHACTIJOK BYMHEHH:A IIbOTO INPABONOPYLIEHHSA 3aBJAHO MOpaJlb-
Hoi, i3nuHOi a60 MalfHOBOI MKOAM (3aABHMKY, Y TOMY YMC/Ti BUKPUBadi, CBilIK,
HOTepIinNi); 2) 0cobu, KOTpi € cIiBpOoOITHMKAaMM BifJIOBiHMX YCTAQHOB, B SIKUX
IIPOBOAATBHCA HeTNMacHi cmipdi (posmrykoBi) mii (kepiBHMKM i ImpauiBHMKM yCTa-
HOB 3B’fI3KY, OIIepaTOpiB €JIeKTPOHHMX KOMYHiKaliil Ta 6aHKiBCHKUX YCTaHOB);
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3) ocobu, sKi BONOAIIOTH IIEBHUMM CIlelliaibHUMM a60 mpodeciltHuMy 3HaHHAMMA
4y HaBMYKaMM (30KpeMa, CIIellia/licTy, Iepeknafadi); 4) ocobu, siki BUKOHYIOTb
crenjiajibHe 3aBJaHHA 3 POSKPUTTA 3/I0YMHHOI JiA/IbHOCTI OpraHi3oBaHOI Ipynu
4y 3/I0YMHHOI OpraHisauii; 5) ocobu, sKi MOXXYTb BONOHITM KOH(QifIeHIIilIHOIO
inpopmaniero (3a BUHATKOM aJBOKATiB, HOTapiyciB, MeAMYHMX MpalliBHUKIB,
CBSIIEHHOCTTY)KUTENB, JXYPHAJICTIB, fAKIIO0 iX 3amydeHHs Oyme IOB’si3aHe 3
PO3KpUTTAM KoHpieHiiHOI iHpopmanii mpodeciitHoro xapakrepy).

3arajbHOI0 YMOBOIO 3a/ly4eHH: JI0 IPOBENEHH HEeITIACHMX CTiguux (posmry-
KOBUX) [iif, y IepuIly 4Yepry 3asBHMKIB i CBifKiB, € JJOCATHEHHA HUMU IIOBHO-
TTHBOTO BiKy. BojHOYAaC, He BUK/TIIOUAETHCS MPOBENEHHS HEIIACHNX CTiguuXx (pos-
LuyKOBMX) fliif 3a y4acTIO HENOBHOMITHIX 3asABHMKIB, CBifKiB, nmorepminux. Tak,
Kacaniitunit kpuMinanbauii cyn BepxoBHoro Cyny MOTOIKYETbCA 3 BUCHOBKaMI
ameIALITHOTO CYRY, AKMII HaZJaB OLIIHKY IIOCU/TAHHAM 3aXMCHMKA 1010 3a/TyYeHHSA
HENOBHO/IITHBOI ITOTEPIIIIOI 1O HeITACHUX CIifuMX (pO3IIYyKOBUX) Miil Ta BKA3ye,
o ne He cynepeuntb HopMmaM KIIK Ykpaium (mocranosa Bix 21.12.2022 p. y
cripaBi Ne 686/20525/19) [6]. Y pasi 3amydeHHs 10 IpOBefeHH HEIIACHNX CIILAYMX
(po31IyKOBUX) [1ill HEIIOBHOMITHIX 0Ci6 IM IMOBMHHI 6yTu 3abe3nedeHi BifmoBigHi
rapaHTii, nepef6aveHi KpYMiHaIbHUM NPOLIECyaTbHIM 3aKOHOM.

J1o y4acTiy IpoBeJjeHHi KOHTPOJIIO 3a BAMHEHHAM 3/I09MHY, AKIII 3aKiHYy€ETbCA
BiIKpUTUM (1)iKCYB3.HHHM, HiIJIATAIOTh 3a/JIy9eHHIO NMOHATI. Ile mosacHeTbCA TNM,
10 BikpuTe (ikCyBaHHSA IiJl Yac 3aBepIllanbHOI CTaflii KOHTPOIIO 32 BUMHEHHAM
371104MHY, AK BKasye Kacaniitanit kpuminanpamit cyn Bepxosrnoro Cyny nepen6ba-
Jae QaKTUYHe 3aTPUMaHHA 0co0M 1 BUTy4eHHS B Hel TPOIIOBYX KOIITIB, Y 3B A3KY
3 4uM NOTpiOHO KepyBarucs crarTamu 208, 209, wactuHowo 4 crarri 271 KIIK
Ykpainu (moctanoBa Bix 18.12.2019 p. y cmpasi Ne 588/1199/16-x) [7]. O6uryk
oco6u, BigoBifHO 10 ab3any 2 yactunu 7 ctarti 223 KIIK Ykpaium, 3piiicHIOI0TbCS
3 000B’sI3KOBOI0 YYacTIO He MEHIIIe IBOX ITOHATUX HE3aTeXHO BiJj 3aCTOCYBaHH:I
TeXHIYHMX 3ac06iB pikcyBaHH 1€l cifgoi (posirykoBoi) Aii, KpiM 0cobnmmBoCTel,
BCTaHOB/IEHNX cTarTero 615 nporo Kogexcy [1]. Tak, ab3an 4 vactunm 1 ctaTTi 615
KIIK Ykpaiuu nepenbadae, 1o B yMOBaX BOEHHOTO CTaHY NP IPOBEJeHH] 0OLIyKy
0co0M, SKIIO 3a/y4eHHs IOHATUX € 00’€KTMBHO HEeMOX/IMBUM ab0 IIOB’s3aHO 3
IOTEeHIIIIHOI HeOe3NeKOIo /I IXHBOTO XKUTTS 4YM 3[0POB s, I Caifda (posiry-
KOBa) /il MPOBOAUTLCA 6e3 3aTydeHHS IIOHATUX. Y TaKOMY pasi Xif i pesymbratn
IpOBeleHH:A 00IIyKYy 0coOM B 060B’I3KOBOMY NMOPAAKY PiKCYIOTbCA JOCTYIHUMNI
TeXHIYHUMM 3aco0aMM IISIXOM 3J1ilICHEHHS Oe3lepepBHOro Biffeosanmucy [1].

BopHouac, 3 ornany Ha BusHaueHy B yacTuHi 1 crarri 246 KIIK Ykpainu cyTHicTh
HeIJIaCHUX CIifuMX (pO3IIYKOBMX) Ziif SIK Pi3HOBUJY CTiguux (PO3LIYKOBUX) Jil,
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BiZIoMOCTi Ipo akT Ta METOAY IIPOBEIeHHS SIKUX He MiIIAraloTh PO3TOIONIEHHIO,
3a BUHSTKOM BUIIAJIKiB, epenbadenux 1um Kogexkcom [1], moHsATi He mifsramoThb
3aJIy4EHHIO 10 IIPOBEIEHHA [ill, 110 MAaIOTh Miclle ITiJ Yac IPOBEIeHHA KOHTPOIIIO
3a BUMHEHHAM 3JI0OYMHY JO JOrO 3aBepllajbHOI CTafil, Ha AKin BiI[6YBa€TbCH
ioro Bifkpute ¢ikcyBanna. Tak, Kacanirtamit xpuminanpHuii cyn Bepxosnoro
Cyny 3asHadae, IO 3 OMIARY Ha crenydiky MeTORMKM i TaKTMKV IIPOBEIEeHH:
KOHTPOJIIO 32 BYMHEHHAM 3/I0YMHY IOHATI He MOXYTb OyTu Oe3mocepemHiMm
OYEBU/ILAMY 3/I0YMHY, KOHTPO/Ib 32 BYMHEHHAM AKOTO 3[IilICHIOETbCA (30KpeMa,
KYIiB/i-IPOJaXy HAPKOTUYHMX 3aC00iB), a HE3aCTOCYBAaHH BiJlEOKOHTPOJIIO HE €
IiZICTABOIO /Il BUSHAHHA HEJOIYCTYMUMM JIOKa3aMy pe3y/bTaTiB L€l HermacHol
crigdoi (posurykosoi) i, 3aikcoBaHUX Y BiZITIOBIZHOMY IIPOTOKOJI 3 JJOJaTKaMu
(mocranosa Bif 30.03.2021 p. y cipaBi Ne 132/3954/18) [8].

IToHATI He 3a/Iy4arOThCA TAKOX i IO IPOBENEHHA ITifi YaC KOHTPOJIIO 32 BYMHEH-
HAM 3/I0YMHY iHIIKX Jii, AKi OXOIUIIOITHCA IiITOTOBYMM €TaIllOM IIPOBEJEHHA 1€l
HerlacHol cimgyoi (posmrykoBoi) aii. Tak, CpOCTOBYIOUM HOBOAV 3aXMCHUKA IIPO
HEJJONYCTUMICTb Pe3yNbTaTiB KOHTPOJIO 3a BYMHEHHAM 3JI0YMHY, IO MiCTATbCA
y IPOTOKOJIi PO MpOBeNeHHs Iji€l HerytacHoI cmigyol (posIIyKoBoi) iil, BHACTITOK
Helpey sIB/IeHH: IICUXOTPOITHOI PeYoBMHM MOHATHM, KacamilHmit KpyMiHaIbHMIT
cyn BepxoBHoro Cyny BKasye, 10 y4acTb IIOHATHX He € 000B A3KOBOIO LIOA0 IIPO-
BeJleHHS OIJIAMy MOKYILS, imeHTndiKamii Ta BpydeHHS IJI MPOBeIeHHs HeITTacHOl
cmigyoi (po3urykoBoi) il rpoImoBmx KOMTiB 0c06i, 3amy4deHiit 1o KOHiIeHIiTHOTO
CIIiBpOOITHNIITBA, OCKIIBKY NpUIICY cTaTelt 223, 246, 252, 271 KIIK Ykpainn He
BCTAHOBJIIOIOTh TAKMX rapaHTill IepeBipKu JOCTOBIPHOCTI pe3y/bTaTiB, OTPUMMaHUX
3a pesy/braTaMy HeracHol ciguoi (posirykoBoi) fiil y popmi onepaTiBHOI 3aKyIIKu
(mocranosa Big 22.03.2023 p. y cipasi Ne 161/1921/20) [9].

[Topsap i3 nuM, y Cy[OBiil IPAaKTHUILi 3BEPTAETHCA YBara Ha HeJOL/IbHICTD 3a1y-
YEeHHs [J0 YYacCTi B KOHTPOJIi 3a BAMHEHHAM 3/I04MHY, 1110 3aKiHYYETHCA BiIKPUTUM
¢bikcyBaHHAM, afiBoKaTa ab0 MpefcTaBHMKA. 30KpeMa, BiICYTHICTb 3aXMCHMKA it
9ac CIeliaIbHOTO CIi90r0 eKCIIEPUMENTY, AK BKasye Kacauilinmii KpyMiHaIbHUI
cyn Bepxosroro Cyzy, He MOXKe CTaBUTH Iijj CYyMHIB 3[aTHICTh 0cO6U yCBifOMIIIO-
BaTy NPOTUIIPABHICTh BYMHIOBAHMX HEIO MIili, AKi BUPaXXalOThCA B HalaHHI YCHOI
OOIIAHKM HelpaBOMipHOI BUTOAY, IO HiITBEPANB caM 3acy[pKeHUII IIij] Jac Ipo-
BEJICHHA CIIIJY0T0 eKCIEPUMEHTY. binbiie Toro, sany4eHHa 0 TaKMX CIigYMX il
iHIMX 0Ci6 MOXKe 3aBafiuTI JOCATHEHHIO 0e3I0CepeHbOI 1ijli MPOBeNeHHs KOH-
TPOJIIO 32 BUMHEHHAM 3/I0UMHY Ta YHEMOX/IMBUTY 3 SICYyBaHHA iCTMHHUX HaMipiB
ocobu, B [1ifX AKOI BOAYAIOThCA O3HAKM CKIAy 37104MHY (ocTaHoBa Bix 20.05.2020
p. y cipasi Ne 295/1399/18) [10].
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[TigcTaBoro 3ay4eHHs 0Ci6 1o MpOBeeHHs HeITACHNX CIi4MX (pO3IIyKOBUX)
[iil € pimeHHsA cmifgoro abo mpoxypopa. BogHouac, sk 3asHawae Kacaniitamit
kpuminanbamii cyn Bepxosnoro Cypy, KIIK Vkpainu He MiCTUTH BMMOTH IIOJO
okpeMoro opopMIeHHA y (HopMi OCTAHOBM pillleHHS PO 3aly4eHHS 0coOu 10
y4acTi B HeIJITaCHUX C/Tiguux (pO3IIYKOBYX) AAifAX, @ TOMY BiICyTHICTb y MaTepiamax
KPMMiHaIbHOTO IIPOBaPKEHHA PillleHHA PO BiINIOBiHE 3a/TyYeHH 13 3a3HAYEHHAM
BiJIOBiHMX J[aHMX PO 0co0y, sika 3amydana ocoby [0 KOoHQifeHIiTHOro
CIiBpOOITHUIITBA, HE CBiTYMTDH Ipo HasABHicTH Takux nopymenb KIIK Ykpainwm,
AKi 6 MOI/IM IPU3BECTM IO YXBajeHHS HE3aKOHHOrO Ta/abo HeOoOIPYHTOBAHOTO
pimenHs (moctanoBa Bix 14.12.2022 p. y cupasi Ne 754/10882/17) [11].

3a 3arajibHNM MPABUIOM, BU3HAYEHUM 4YacTUHOW 6 crarti 246 KIIK Ykpainm,
pillleHHs PO 3a/Ty4YeHH: iHIMX 0Cib 0 MpOBeIeHHs HeITTACHUX CIifuuX (posIIyKo-
BUIX) ZIilf IPUIIMAETHCA CIIifIUM, IPOKypopoM. BogHouac, wactyuna 1 crarti 275 KIIK
YkpaiHu Hafae mpaBo 3axydary ocib 1o KoHQigeHIiTHOro criBpoOiTHNIITBA B XOAi
IPOBEJEeHHS HeIJIACHMX CIiIUMX (PO3IIYKOBMX) it /e cmiggomy [1].
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MUKUTYMK Onekcanap Bacunbosuy,

KaHJMZAT IOPUMYHNX HayK, Ipodecop,

npodecop kadenpy KpUMiHaIbHOTO IpaBa, IPoLecy i
KkpuMiHamictuku KnuiBcbkoro yHiBepcuTeTy iHTeneKTyanbHOL
BJIaCHOCTI Ta npaBa HanionanbHoro ynisepcurery

«OpecbKa IopuiMdHa aKaieMis»

AOBPOBIAbHA 3A9BA NPABOOXOPOHHUM OPTAHAM
TA MNOBEPHEHHA TPAHCIMOPTHOITO 3ACOBY BAACHUKY
9K NiIACTABU AAS 3BIAbHEHHS BiA KPUMIHAABHOI
BIAMOBIAAABHOCTI 3A HE3AKOHHE 3ABOAOAHHS
TPAHCMOPTHUM 3ACOBOM

BignosigHo o 4. 4 ct. 289 KK VkpaiHu 3BinbHAETbCA BiJi KpMMiHAIbHOI
BifIMOBija/IbHOCTI CyZOM 0c00a, siKa BIleplile BUMHIIA [iil, IepegdadeHi YacTHOO
HepIIO0 I[iEI0 CTATTe, Ta AOOPOBIIBHO 3asBMIA MPO Il MPABOOXOPOHHUM
opraHaM, IOBEPHY/Ia TPAHCIIOPTHMUII 3aci6 BIAaCHMKY i HMOBHICTIO BifIIKOAyBasa
3aBMaHi 30MTKIUL.

Y 4.4 cr.289 KK nepenbauennii crieniiaibHuit BUJ| 3Bi/TbHEHHS BijJj KpUMiHATbHOI
BiIMOBiJa/IbHOCTi 3a HE3aKOHHE 3aBOJIOJIHHS TPAHCIIOPTHUM 3aCO00M, sKe
3[iJICHIOETHCA 32 HAABHOCTI CYKYIIHOCTI IIEBHMX YMOB Ta ITiJICTaB.

OpuyMu i3 TakMx mHificTaB € JOOPOBiTbHA 3asABa IPO BUMHEHE KpMMiHa/IbHE
IIPaBONOPYIIEHHs NPAaBOOXOPOHHMM OpraHaM Ta IIOBEPHEHH:A TPAaHCIOPTHOTO
3aco0y B/IACHIIKY.

Ho6poBinbHa3asBa Ipo BYNHEHNI 3TOYMH IPABOOXOPOHHNMM OpTaHaM O3HAYAE,
110 0c06a MOBMHHA JOOPOBINIBHO MOBiKOMUTY B OYAb-5IKill HGOpMi IpaBOOXOPOHHI
OpTaHMU IIPO Te, 110 HEI0 BUMHEeHe He3aKOHHE 3aBOJTOJiHHSI TPAHCITIOPTHUM 3aCO00M.
JJoOpOBiNbHICTD O3HAYa€ OCTATOYHE IPUIMHEHHS OCOO0I0 32 CBOEK BOJIEIO
INPOTUIIPABHOIO MiAHHA, AKIIO IPY LIbOMY BOHA YCBiJOM/IIOBajaa MOXX/IMBICTDH
TOBENEHH KPMMiHA/IbHOTO NIPABONOPYLIEHHA IO KiHIA.

BignosigHo fo cT. 2 3akoHy Ykpainu “Ilpo mep>kaBHMII 3aXMCT IpalliBHUKIB
CyAy i IpaBOOXOPOHHUX OpTaHiB” PaBOOXOPOHHI OPTaHy — OpPraHU IPOKYpPaTypH,
HawuionanpHoi mominii, cmyxo6u 6Oesmexy, BiitcbkoBoi cmy0u IIpaBOIOPAIKY
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y 36poithux Cwmmax Ykpainu, HarjionanbHe aHTMKOpymuiiiHe Olopo YkpaiHum,
OpraH) OXOpPOHM JIep>KaBHOIO KOPAOHY, biopo ekoHoMiyHOI 6e3mexu Ykpainu,
OpraHM i yCTaHOBYM BMKOHAHHA IIOKapaHb, C/Ii/i4i i30/IATOPY, OpraH JeP>KaBHOTO
(biHaHCOBOTO KOHTPOJIIO, PrOOOXOPOHN, IeP>KaBHOI TiCOBOI OXOPOHH, iHIIIi OpTraHy,
AKi 37i/ICHIOIOTD ITPaBO3aCTOCOBHI a00 ITPaBOOXOPOHHI PyHKIT [1].

3aKoHOfIaBelb He BU3HAYAE Yac JOOpOoBiNbHOI 3asBM. 3 aHamisy 4. 4 cT. 289 KK
Ykpainu MokHa 3pOOUTI BUCHOBOK, 110 IOOPOBI/IBHO IMOBiIOMUTY ITPO BYMHEHHS
HEe3aKOHHOTO 3aBOJIOJIHHS TPAHCIOPTHUM 3aCOOOM BMHHUI MOXKe SIK JJO IOYaTKy
3[i/ICHEHHA KPMMIiHa/IbHOTO IPOBAPKEHHS, @)K O OTOJIONIEHHA JIOMY IiZO3pu y
BYMHEHHI KPMMiHa/IbHOTO IIPABONOPYLIEHHA.

BuHuKae 1je ofHe NUTAaHHA U100 BKAa3iBKM 3aKOHO/ABLIS HAa [IOBEPHEHH TPAHC-
HIOPTHOTrO 3aco0y JIMiIe J10ro BIacHMKY. Xoua y npumMitii go crarti 289 KK Yipaian
3a3HAYAETHCS, IO IIiJj 3aBOIOJIHHAM TPAHCIOPTHUM 3aCO000M y Ll cTarTi Cmif
PO3yMiTI BUMHEHEe YMICHO, 3 OY[b-KOI METOI0 IPOTUIPAaBHE BITy4eHHs Oyfib-s-
KVM CIIOCOO0M TPAHCIIOPTHOTO 3ac00Y y BIIACHMKA YJ KOPVCTYBaya BCyIeped iX BOJI.

Buxopsaun i3 3a3HadeHoro ciif ;onoBHUTY 4. 4 cT. 289 KK Ykpainu nono>xeHHAM
IIPO MOXK/IMBICTb IOBEPHEHHS TPAHCIOPTHOrO 3aco0y He JIMIle BACHUKY, a il
KOPUCTYBa4Yy 4M IIPaBOOXOPOHHMM OpraHaM.

Ha Mor0 yMKY, BBe[IleHH:A TaKUX 3MiH Ta JOIIOBHEHb [0 4. 4 cT. 289 KK Ykpainn
cripusitTuMe 3abe3redeHHI0 OiMblI Ii€BOI peaisaliil MOMOXKeHb II0/J0 3BI/TbHEHHS
0Co6M BiJi KpMMiHATbHOI Bi/[TOBiJaTBHOCTI.

CnnMcoK BUKOPUCTAHUX AXKEpPEeA:

1. Ilpo pepxxaBHMII 3aXMCT NpaLiBHUKIB Cyfy i mpaBooXopoHHUX opraHiB [Texcr] : 3akoH
Yxpainu Bifg 23 rpyn. 1993 p. Ne 3781-XII // Binom. Bepxos. Pagn Ykpainn. 1994. Ne 11. Cr. 50.

BOPOBEN Oxkcana IleTpiBHa,

3700yBad BUIOI OCBITH CTYIeHs MaricTp

201 MCE n.r. HaB4ajibHO-HayKOBOIO

incTuTyty Ne2 HanionanbHoi akafiemii BHYTPIilIHIX cIpas.

CYB’EKTU 3ANOBITAHHS BYAIHTY B YKPATHI

HaitBa>x/mBimmoo o3Hakoo cucreMu cyO’ekTiB y cdepi 3axmcTy piteinr Bin
HAaCM/IbCTBA Ta IHIIVX IPOTUIPABHMX [iil € HasIBHICTh 3HAYHOI Ki/IBKOCTI Cy0’ €KTiB,
IO BifIPi3HAIOTHCA XapaKTepoM, GopMaMyl i METOaMM His/IBHOCTI, @ TAKOXK CBOIMM
IOBHOBAKEHHAMN. fIK 3ayBaKeHO paHille, HaCMJIbCTBO CTOCOBHO MiTell — Iie
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r1o6asbHa, KOMIUIEKCHA, MacIITabHa IpobieMa, y BUpIlleHHi Kol MaloTb OpaTn
y4acTb BCi Jiep)KaBHi opranu Ta rpoMajsgHu. Xoda IO IIpoO/IeMy HEOZHOPa3OBO
mocmimKyBamy Qaxisiyi, ogHak fgoci 1 BupimmTy He BRamocs. Posrisagaioun craryc
cy0’eKTiB y cdepi 3axmcry fiTell Bif HacWIbCTBA Ta iHIIMX NPOTUIIPABHUX Ail,
IOLIIBHO BU3HAYUTH MTOHATTS CTATYCy. Pinocodchbknmit eHIMKTONeYHNI CTTOBHUK
BU3HAYA€ CTATYC SIK «COLia/IbHMIA, CIIBBITHOCHUIT CTaH (1mosuLis) inauBigyyma abo
TPyIN B COLia/IbHI CCTeMi, 1[0 BU3HAYAETHCS 32 HU3KOO O3HAK, CIIeNVIYHNX A1
1iei cucremn (eKOHOMIUHUX, TpodeciiiHNX, eTHIYHMX Ta iHImX)» [1, c. 626]. Heo6-
Xi/THO 3a3HAYMTIL, 10 [IeAKi BYEH], JOCTIKYIOUM IPABOBUI CTATYCOPTaHy Iep>KaBHOTO
YIIpaBJIiHHA, He [AiIUIN 3ToAM 1oAo CyTi Hiel nmpobnemu. CKIagoBUMM IIPAaBOBOTO
CTaTyCy Hep>KaBHOTO OPraHy € YOTUMPU eIeMEHTN: LIbOBUII O7I0K; KOMIIeTEH-
11is1; opraHisauiitHu 610K eleMeHTiB; BiIIIOBiTanbHICTD [2, c. 106]. Ilpu npomy fo
III/TbOBOTO 6)101<y BKJ/IFOYAEMO TaKi KaTeropii, K «MeTa», «3aBIAHH», «(byHKuiI».

B agmiHicTpaTMBHO-IIpaBOBOMY CTaTycCi KONEKTMBHUX Cy0’€KTiB € Tpu ro-
JTOBHUX OJIOKM:

1) uinpoBuMiz;

2) CTPYKTypHO-OpraHisaiiitHuii;

3) KOMIIETEeHIHITHMIL.

Crarts 6 3akony Ykpaium «[Ipo samobiraHHs Ta HIPOTHUJII0 JJOMAIIHbOMY
HacWIbCTBY» Bif 07.12.2017 p. N° 2229-VIII nepenbauae, 1mo cy6’ €Ky, sAKi 3Miiic-
HIOIOTH 3ax0fu y cepi 3armobiraHHA Ta IPOTUAIl JOMALITHBOMY HaCU/IbCTBY, II€:

1) creriabHO YIOBHOBa)KeHi opranu y cdepi 3anobiraHHsA Ta NpoTuaiigo-

MalTHbOMY HaCU/IbCTBY;

2) iHLI OpraHu Ta yCTaHOBY, SIKi BUKOHYIOTb QYHKIIII 31 3/1i/ICHEHHA 3aXOfiB Y

cdepi 3amobiraHHA Ta IPOTU/Il FOMALTHBOMY HACUIbCTBY;

3) s3arasbHi Ta cnenianizoBaHi CIy>KO6M HiTPUMKM HOCTPAXKIAINX 0Ci0;

4) rpomajsaHu YkpaiHy, iHoseMii Ta 0cobu 6e3 rpoOMaisHCTBA, SKi Hepedy-

BalOTh B YKpaiHi Ha 3aKOHHMX TifcTaBax [3].

HeoOxifgHO migKpecanTy, 1[0 OpraHisaiiifHO-IPaBOBOK OCHOBOK B3a€MOIIl
[lep>)KaBHMX OPTraHiB Ta COIia/IbHNX YCTAaHOB y cepi 3aXuCTy AiTell Bifi HACHIbCTBA
Ta IHIUX IPOTUIIPABHUX JIiil € CCTeMa HOPMAaTMBHO-IIPABOBMX aKTiB i 3arajbHuX,
1110 CTOCYIOTbCSA IIPABOBMX BiTHOCYH 3arajioM, a TAKOX CIeIlia/IbHIUX, 3-TIOMDK AKNUX:

— cminbHMit Haka3 MiHicTepcTBa Ykpainm y crpaBax ciMi, fiTeit Ta Momopi i

MiHicrepctBa BHYTpilHiX crnpaB «IIpo 3arBepmxeHHsa IHCTpyKuil mopmo
MIOPAZIKY B3a€MO/Iii CTPYKTYPHMX IiZIPO3/Ii/iB, BIiATIOBiJa/IbHUX 3a peasli3aliilo
Jilep>KaBHOI MOMTITYKY IOfI0 TTOTIepePKeHHsI HAaCU/IbCTBA B CiM 1, CITy>k6 y cripa-
BaxX JIiTell, LIEHTPIB COLia/IbHNUX cny>1<6 mig ciM’1, miTeit Ta MOIOA i Bigmmosiz-
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HUX IiIpO3[i/IiB OpraHiB BHYTPILIHIX CIIpaB 3 UTaHb 3[Ii/iICHEHHA 3aXOJiB 3
HoTepeKeHH s HaCM/IbCTBA B CiM i» Biff 7 BepecHs 2009 p. N° 3131/386 [4];

— Haka3 [lep)KaBHOTO KOMiTeTy y cmpaBax ciM’i Ta Monopi, MiHicTepcTBa
BHYTPpIiIIHIX cripaB, MinicTepcTBa ocBity i Haykn, MinicTepcTBa 0XOpOHM
3popos’s «IIpo 3arBepmkenHs [lopaaky po3riany 3BepHeHb Ta IOBiJOM/ICHb
3 IIPUBOJY YKOPCTOKOTO TIOBO/PKEHHS 3 JiTbMM a00 peasbHOI 3arpo3u 110ro
BUYMHEHHsI» Bif 19 ceprins 2014 p. N° 564/836/945/577 [5].

Crnig migTpuMaTy JyMKy 6ararboxX HayKOBIIiB I[OJJ0 HEOOXiTHOCTI BKIIIOYEHHS

[0 CY0’€eKTiB, 10 3AIICHIOITD 3axou y cdepi 3amobiraHHs Ta IpOTUAIT JoMaI-
HbOMY HacCU/IbCTBY:

—  CYAMeJeKCIepTiB, OCKITIbKY CY[JOBO-MeINYHa eKCIepTu3a € 000B’13KOBOIO
Yy BUIIAJKy IPUTATHEHHA 10 KPMMiHaIbHOI BiJJIIOBiZJa/IbHOCTI 3a JeAKi BUgU
KPVMiHa/IbHMX NIPAaBONOPYLIEHb;

— HeypAJoBi opraHisanil.

Crorogni B YKpaiHi Jii€e 3Ha4Ha KiNbKiCTb HEYpANOBMX OpraHisamii, ki
CTaHOBJ/IATH PO3BUHEHY MEPEXY Ha HAL[iOHAIbHOMY Ta PEriOHaIbHOMY PiBHAX.[XHs
HisUIbHICTD IOJISATA€E B OpraHisalil JOIOMOIY HOTEPIIINM, POOOTH «TapsTIuX MiHii»,
IIPOBEfieHHI JOCIiKeHb i3 Mpo6sieM HacWIbCTBA, eKCIIEPTU3M 3aKOHOJABYMX
aKTiB, pob6oTu 3 Mac-mepnia Tomo. OgHaK HeOOXiTHO HArOJIOCUTH, IO edeKTUBHE
BIIPOBAQ/PKEHHS OY[b-sIKOrO HANpPsMY [isUIPHOCTI HEypsIOBMX OpTraHi3aiiit
HEMOXX/IVBe 6€3 CKOOPAVMHOBAHNX 3yCW/Ib 3 OpTaHaMM JIep>KaBHOIBIA/IN.

I. Top6oBa, B. [alyHbKO C/IYIIHO 3ayBaXKYIOTb, L0 aMiHICTPaTMBHO-IIPABO-
BUII cTaTye myOniyHoi agMiHicTpanii y chepi agMiHicTpaTMBHO-IIPaBOBOTO pery-
JMIOBAaHHA NMPOTHAil HACWIBCTBY B CIMi — Ile CyKyIHICTD IOpUAMYHMX 00O0B’A3KiB
i mpaB cy6’exriB my6iiuHOi apmiHicTpanii, HafiTeHNX NMpaBOCY6 €KTHICTIO, WO
BCTaHOB/IIOKOTHCA 3a//Isl MPOTUMII HACUIbCTBY B ciM’1 3 MeTor 3abesnedyeHHA
KOHCTUTYLiIHNX ITPaB Ta 3aKOHHUX iHTepeciB moanHM i rpoMassHnHa [6, c. 38-39].

Jlo OCHOBHMX MeTOiB JIis/IBHOCTI OpraHiB BUKOHABYOI BIaaM y cdepi momepesn-
YKEHHSI HaCM/IbCTBA B CiM'1 L0710 AAiTeVl BiTHOCATBCSA MepeKOHAHHSA Ta IpUMYC. [[o Toro
K TIOTPiOHO BMKOPMCTOBYBATH J1 iHIII METOMY, @ caMe: BYMOTY, HalaHHs JJOIIOMOTY,
IIPUKJIAZI, CXBAJIEHHA, CTIOCTEPEXKEHHS, ONMTYBaHHATOWIO. [leTanbHille feAKi 3 HUX.

MeTop, HaZaHHA [OIOMOIM CIIPSAMOBAHMI Ha 3MiHY CIIOCOOY >KMTTS, HaBKO-
JUIIHBOTO OTOYEHHSA i 0coOM, KA BYMHMIA HACWIbCTBO ILOJO OAUTUHM, i camMol
AUTUHY, i MOXKe 3[iJiCHIOBaTUCSA B QOpMi IIpalleBIallITyBaHH:, BIAlITYBaHHA Ha
HaBYaHHs, 3alliKaB/leHHI B aKTMBHIl 'POMAJICBKiil Ais/IbHOCTI, HaBYaHHI OaTb-
KiB HEHaCMJIbHULIbKMM METOZIaM BUXOBaHHA fAiTell Touo. Tak, Hanpuknazj, YKpain-
cbkmit poHp «bmarononyyus piteit» aganTyBaB Cliellia/ibHy porpamy «bes namna-
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Cy», cHpsAMOBaHy Ha (OpPMYBaHHS YCBiOMJIEHOTO OaTbKiBCTBa Ta HaBYaHHA
6aTbKiB HEHACU/IbHULIBKYM METOJAaM BUXOBaHHA firteit [7].

Crip moroguTuch 3 JyMKOIO HEAKMX HAyKOBI[iB CTOCOBHO TOTO, IO iHOAi
JOLIJIPHO IOXBAJAUTH JIIOAVHY, KOIM BOHA Ill€ He JOCAIVIa 3HAYHMX YCIIXiB Yy
HIOBeJIiHIli, ajIe ITparHe 0 1[bOro. BindHaueHHA X04a 6 HeBe/IMKIMX 3pYILIeHb Ha Kpalle
, MaJIEHBKOI IlepeMOory Haj, co6010, IPOOYIKYIOTh B Hel eHepriio, CTUMY/TIOITh Ha
IIOBTOPEHHSI CXBa/IeHUX BUMHKIB [8, c. 87].

Crocrepe)xeHHA Ta ONUTYBAHHA K METO[M NOIepe>KeHH HaCU/IbCTBafliTell
B CiM1 HOLITPHO BUKOPUCTOBYBAaTM 3 METOI0 CBOEYACHOTO BUSAB/ICHHS O3HAK
HacW/IbCTBa WOAO0 AUTUHM. Tak, caMe 1Lii MeTOAy NMPONOHYIOTh BUKOPUCTOBYBATU
aBTOPM iHAVIKaTMBHOI METONMKIN, AKa JO3BO/AE BUABUTUKAPTUHY IOBOJ)KEHHA 3
mutuHoIo [9, c. 108].

Mertop nepeKoHaHHA CIyrye GOpPMyBaHHIO y TPOMAaJIsH BHYTPILIHBOI TOTpeOu
Ta CTIMKOI 3BMYKM IPaBOMipHOI NOBefiHKK. Ilepirodyeprose 10oro saBJaHHA AK
METOAY ITOIIepeIPKEHHA HaCUIbCTBA LIO/I0 [IiTel, 1ie — MiIBMIEeHHA 3araabHol IIpa-
BOBOI KY/IBTYpM HaceleHH:A, (OpMyBaHHS IPABWIbHUX YCTAaHOBOK IIOBEHiHKW,
NpUILIEIUIEHHS PAaKTUYHNX HABUYOK Y 3[iJICHEHHI TUX 4YM {HIIMX Cy0O €KTUBHUX
IIOBHOBA)X€Hb, 1110 3000B’A3YI0Th caMO CTaHOB/IeHHs [10, c. 125].

Mertop, nepeKOHaHHA peasli3yloTh IpalliBHUKM OpPraHiB BMKOHABYOl B/IAaJU B
Takyux GopMax 3ano6iraHHsA HaCU/IbCTBY IIOJO HiTeil:

— mnpodinakTuyHi 6ecimy;

— IpaBOBe BUXOBAHH;

— TIIpaBOBa OCBiTa;

— IIpaBOBa IIPOIIATAH[IA;

— 00roBOpeHHS IOBEJiHKM 32 MiCIleM poOOTH 4y NPOXKMBAaHHA O6AaTHKIB ab0
0ci6, o IX 3aMiHIOIOTb, TOIIO.

3acTOCyBaHHA METORY NPUMYCY B JeMOKPAaTMYHOMY CYCIIIIbCTBI Ma€ BinOy-
BATNCA JIMIIE 34 YMOBM, 1110 BCI iHIII 3aX0y1 BUXOBHOI'O XapaKTepy He [ain HeOoO-
XigHux pesynbraris. Lle, «cBOro popy aHTM 3axij fAepKaBu Ha IPOTUIIPABHY
HOBeJ[iHKY IIPaBONOpYIIHMKa» [11, c. 124].
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Iam’ami mozo euumens
npogecopa Banepis Mameiiiuyka
NPUCBAHYEMDCS

TAJIYHBKO Banentun BacunmboBuy,

IOKTOP HayKOBMX HayK, Ipodecop, akagemik Akamemii AITH,
npodecop kadegpu aiMiHiCTpaTMBHOTO NIpaBa, iHTe/IeKTyaTbHOI
BJIACHOCTI Ta LIVMBIIbHO-IIPaBOBMX AucuuiiiH KuiBcbkoro
YHiBEpCUTETY iHTeIeKTyaIbHOI BIaCHOCTI Ta IIpaBa
HarionanpHoro yHiBepcuTeTy «Ofiecbka I0pUANYHA aKafeMis»,
ronoBa I'O «AkafieMia agMiHiCTpaTMBHO-IPaBOBMX HaYK».

3AKOHM YKPAIHW. 9Ki € OCHOBHUMMW AXEPEAAMMU
AAMIHICTPATUBHOTO MPABA YKPATHU

B cucTtemi HOpM aMiHICTPATMBHOIO IIpaBa HEMA€E OJJHOIO OCHOBHOTO JKepera,

AK HAIIPUKJIaZl Y KpUMiHaIbHOMY IIpaBi [1]. B yMoBax cboroyieHHs OCHOBHI HOpMU

aIMiHiCTpaTMBHOTO NpaBa, iKi cpOpMOBaHi y BITYM3HAHNX HOPMAaTVBHO-IIPAaBOBUX

aKTaxX BMCOKOI [Iii 30cepeKeHi B IIeCTU 3aKOHaX YKpaiHu, a caMe:
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1. 3akon Ykpainu Big 6 BepecHsa 2012 poky Ne 5203-VI «IIpo agminicTpa-
TUBHiI NOCTYIW», SKWUJI BU3HAa4Yae IIPaBOBi 3acaiy peanisanil mpas, cBobop i
3aKOHHMX iHTepeciB QisMYHMX Ta IOpUANIHMX OCib y cdepi HagaHHA agmiHicTpa-
TUBHUX IOCIYT. BiH perymroe BiTHOCMHM MDK aJMiHICTPaTMBHMMM OpPraHaMM Ta
cyO’exTamy 3BepHeHHA. lle CTOCYeTbCs OTpMMAaHHA afiMiHICTPAaTMBHMX IOCIYT,
1[0 BK/TIOYAE BUJJAYy JJO3BOJIB, /illeH3ill, cepTudikaris, peecTpariito Ta iHIIi BUAK
Hiit 3 OOKy JepKaBy. 3aKOH TapaHTYE 3aXUCT IpaB 3asBHMUKIB, 3abe3mevyrdn
IM [OCTYyIl [0 aAMIHICTPaTMBHMX IIOCAYT HAa OCHOBI PIBHOCTI, IIpO30pOCTi Ta
HEeIVICKPUMIHAIIIHOIO IiAXONY.

Hopmu 3akony Bif 6 BepecHsa 2012 poky Ne 5203-VI BCTaHOBIIOIOTH €MHI
IIPaBOBi CTAaHJAPTV HaJlAHHA a[]MiHICTpaTMBHMX NOCYT. Ile cipusAe cKopo4eHHIO
6ropokparii Ta MiHiMi3alil BUTpar 4acy /i iX OTpMMaHHA. BaXmBuM efleMeHTOM
€ BIIPOBA/KEHHA NPUHLMNITY «EAMHOTO BikHa». Lle 3[iliCHIOETbCA Yepes LieHTpu
HaJlaHHA afMIiHICTPaTMBHUMX IOCIYT B SAKUX MOKHa OTPMMATM PisHI BuUAU
afIMiHICTPAaTMBHUX ITOCITYT B OZHOMY MicIii. [Io/10’keHHA 3aKOHY TaKOXX CIPAMOBaHi
Ha aKTUBHE BIIPOBAaJPKEHH:A €NEKTPOHHUX BpAAyBaHHA. Lle mossonse rpomazs-
HaM OTPUMYBAaTH iX OHJaiiH, 6e3 HeoOXimHOCTI ¢ismyuHO BimBimyBaTy my6mivHi
ycTaHoBM 1y6ivHOI Biaau [2].

2. 3akoH Ykpainm Big 13 rpygHa 2022 poky Ne 2849-1X «IIpo agminicTpa-
TUBHY IIPOLEAYPY» BPETYIbOBYE CYCII/IbHI BITHOCMHYM MK OpraHaMu JIep>KaBHOI
BJIaJI}, OpPraHaMI MiCI[eBOIO CAaMOBPSIAYBAaHHA Ta IHIIMMM Cy6’€KTamu, AKi 37iiic-
HIOIOTD QYHKII my6/1iuHOI agMiHicTpanii, 3 pisyHMMM Ta IOPUANIHUMY 0COOAMIL.
Hopmu 3akony Bif 13 rpygua 2022 poky Ne 2849-IX BU3Ha4arTh MOPAJOK i
IpOLENYPH, AKi 3aCTOCOBYIOTbCA /IS POSIVIANY Ta BUPIIIEHHA aJIMiHICTpaTUBHUX
CIIpaB, L0 BMHUKAIOTDH y cdepi mybmivHOro afgMiHicTpyBaHHA. 3aKOH CIIPSIMOBa-
HUJ Ha 3abe3IeYeHHs IpaB i cBOOOJ rpoMaisiH y poljeci B3aeMOfI 3 agMiHicTpa-
TUBHVUMY OpraHaMy, BCTAHOBJIIOIOYY YiTKi IpaBWIIa /1A 3a0e3MedeHHs IIPO30POCTi
Ta eeKTUBHOCTI Iy6/ivHOl agmiHicTpanii.

3okpema HopMu 3aKoHY YKpainu Big 13 rpynua 2022 poky Ne 2849-1X 3akoHo-
IABYO BUIIVICAIN, 111O:

aomiHicmpamusHuil opean — 1je OYAb-sAKMIT OpraH BMKOHABYOI BJIAJIVI, OPTaH
Br1aji ABTOHOMHOI Pecrry6miku Kpum ab6o opraH Mic1ieBoro caMoBpsilyBaHHS,
ix mocazioBa 0co6a, a TAKOXX IHINNTI Cy0 €KT, KNI BIITIOBITHO O 3aKOHY Hasiijie-
HIIT HIOBHOBaYKEHHAMM 37ijicHIOBaTY (PyHKIII Ty6mivHOl afMiHicTparii.
nybniunuti inmepec — 1ie iHTepecu Jep>KaBM, CYCIiIbCTBa ab0 TepuTOpiab-
HOI TPOMajii, a TaKOXK BAXK/IMBI /I BEJIMKOI KiZTBKOCTI 0Ci6 iHTepecu Ta
norpeon.
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B ninomy Hopmu 3akony Bif 13 rpynaa 2022 poky Ne 2849-IX cripsaMoBaHi Ha
Te, 06 aMiHICTPaTMBHI OpraHy, BUKOHYIYM CBOI PYHKIIIL, 1i/N 3 ypaxyBaHHAM
ny6OniqHOrO iHTepecy, 3abesnevyroun 6amaHC MDK iHTepecaMM OKpeMMX 0cib Ta
iHTepecamm cycminbcTBa B IjinoMy [3].

3. 3akon Ykpainu Big 24 cepnns 2023 poky Ne 3354-1X «IIpo mpaBoTBOpUy
BisIBHICTB» B aClleKTaX HOPM MiI3aKOHHOI IIPaBOTBOPYOCTI (po3nopsauol 1isiyib-
HOCTI), fIKi BUBHAYAIOTh IIPABOBi Ta OpraHi3aliiiHi 3acafi BUIAHHS MiI3aKOHHUX
HOPMAaTMBHO-IIPABOBYX AKTiB. 3TiTHO 3 HMM MiI3aKOHHNII HOPMAaTUBHO-IIPABOBUII
aKT Ije JOKYMEHT, BUIAaHUI Cy6’ €KTOM IIPaBOTBOPYOL [is/IbHOCTI Ha BUKOHAHHS
Koncturyuii Ta 3akoHiB Ykpainn. I1if3akoHHi HOpMaTMBHO-IIPaBOBi aKTY IOBMHHI
Y3TOIPKYBATUCA MK co6010 i MaTu BiJIOBIfHICTH 3aKOHaM Ta MDKHapPOZHUM
JOroBOpaM. 3aKOH BCTAQHOBJIIOE IIpaBMIa IS OOMIKY, IVIAaHYBAaHHSA Ta BUIAHHSA
MMiI3aKOHHMX AKTiB, 110 JO3BOJIAE 3a0€3IIeYNTI CUCTEMATUYHICTD Ta TOC/IiJOBHICTD
IIPAaBOBOTO PETY/ITI0BAHHA Y Pi3HUX cepax CYCIi/IbHOTO XUTTH [4].

4. 3akoH Ykpainu Bif 14 k0BTH: 2014 poky Ne 1700-VII «IIpo 3ano6iranns
KOpYyIIIii» Bifirpa€ BMUpillaJIbHy PO/Ib Y HOPMaX afMiHICTPaTMBHOrO IpaBa, fAKi
3abe3nedyioTb GopMyBaHHs Ta QYHKI[IOHYBaHHS CUCTEMMU 3aII06iraHHs KOPYIILIi B
YkpaiHi. Ileit 3aKoH 3aKpiIlTioe IpaBoBi Ta OpraHisaliitHi 0CHOBU /1 epeKTMBHOTO
IoIepepKEHHA KOPYILITHUX IPAaBOIOPYILIEHb, SMEHIIEHHA PU3VKiB KOPYIILIITHUX
Iili, @ TAaKOX /I YCYHEHHA IXHIiX HacnifiKiB. Cepesl OCHOBHUX iHCTPYMEHTIB, 1O
3aIlpOBAPKYIOTHCS, € BYMOTY IO NPO30pOCTi (piHaHCOBOI 3BITHOCTI IMOCaOBUX
ocib, fexIapyBaHHs HOXO/iB Ta 3ar00iraHHA KOHQIIIKTY iHTepeciB.

Hopmu 3akony Big 14 x0BTHA 2014 poky Ne 1700-VII cipAMoBaHi Ha CTBOpeHHA
YMOB Il IIPO30POI Ta BiJIIOBiJAbHOI HiANBHOCTI afMIHICTPaTUBHMUX OPraHiB Ta
ix mocagoBMX 0cib, 110 CIIpUsA€ 3HIDKEHHIO PiBHA KOPYIIII Ta IiBUIIEHHIO JOBipU
rpOMaJisiH 10 My6/IiuHOI B/Iafiu B yCiX ramyssx, cdepax Ta ceKTOpax CYCIiIbHOTO
KUTTA [5].

BaxnuBuM € BUsHauYeHHA 3acaji eTUYHOI IOBEJIiHKY, 30KPEMa ITOJI0KEHH S, 1110
LIeHTPa/IbHMII OpraH BUKOHABYOI B/Iafiy, 1110 3abesmneyye GOpMyBaHH Ta peanidye
IepXKaBHY IOMITUKY Y cdepi fAep)KaBHOI CIy>KOU, 3aTBepKye 3arajbHi IpaBuia
€TUYHOI IOBENiHKM [Iep>KaBHUX cny>K6OBuiB Ta I0OCAOBUX OCi6 MicieBoro
CaMOBpPAYBaHHA [6].

5. Kopgekc YkpaiHum mpo aaMiHiCTpaTMBHI IpaBONOpPYLIEHHA. 3aBJaHHAM
AKOTO € 3a0e3leYyeHHs OXOPOHM IIpaB i cBOOOJ IPOMAJIsH, BIACHOCTi, KOHCTUTY-
LiJIHOTO 7afyy YKpaiHM, a TAKOXK 3aXVCTY IIPaB i 3aKOHHMX iHTEPECiB MiIPUEMCTB,
yCTaHOB i opranisaniil. Kopgekc cnpsAMoOBaHMiI Ha MiATpUMMaHHA BCTAaHOB/IEHOTO
IIPaBOIOPAKY Ta 3MillHEHH 3aKOHHOCTI B JiepKaBi. O[HMM i3 K/IIOUOBYX 3aB/IaHb €
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3anobiraHHsA aiMiHICTPaTMBHIM IIPABOIIOPYIIEHHIM Ta BUXOBAHHS IPOMAJISH y Ayci
noBary 1o Koncturynii i 3akoHiB Ykpainn. BiH TakoXX cripysie BUXOBaHHIO TPOMaJIsiH
y Byci CyM/IiIHHOTO BMKOHAHHS CBOIX O0OB’A3KiB Ilepef CYCIiIbCTBOM, ITOBAru Jio
IIPaB, YECTi Ta TifIHOCTI iHINX IPOMAJiAH, a TAKOXK [0 IpaBUI CHiBXUTTA. OCHOBHA
MeTa — 3a0e3leyeHHs JOTPUMaHHs 3aKOHIB Ta MiJ[BUIIEHHS MPaBOBOI CBiJOMOCTI
TPOMa/ISH JIs1 3Mil[HEHHS CTabi/IbHOCTI Ta 6e31eKu B YKpaiHCbKOMY CYCIiNbCTBI [7].

6. Kopgekc apMiHiCTpaTMBHOIO CyJOYMHCTBA YKPAiHM B IIEPIIY YEPTY € JKe-
peoM aJMiHICTPAaTUBHOTO CYHOYMHCTBA (afiMiHiCTpaTMBHOrO HpOILeCy) Ta Mae
CBOIM INpU3HAYEHHAM BU3HAYE€HHA IOPUCAMKIII Ta ITOBHOBA)XXEHHsA aJMiHiCTpa-
TUBHUX CY/IiB, BCTAHOBJIEHHSA MOPANOKY 3IiJICHEHHS CYyJOYMHCTBA B aJIMiHICTpa-
TuBHMX cygax. OcHoBHO Merolo KACY € 3abesmedeHHs eQpeKTMBHOrO Ta
CIIPaBe/IMBOTO PO3IJIAAY NYOTiYHO-IIPaBOBMX CIIOPiB, IO BUHUKAIOTh MK
GisMvHNMMM UM IOPUAVYHUMM 0cOob6aMy Ta Cy0’€KTaMiu BIIAJHUX HOBHOBa)XKEHb.
Bin crnpsMoBaHMIT Ha 3aXMCT IIpaB, CBOOOZ Ta 3aKOHHMX iHTepeciB IpoMajsiH
i opranisamiit y mpoueci 3pilicHeHHA Iy0/IiYHOrO anMiHiCTPYBaHHA, a TaKOX
Ha 3MillHEHHd 3aKOHHOCTI Ta IpaBONOpAAKY B YKpaini. Ilpore B cucremi
aIMiHICTPaTUBHUX CYAIB PO3I/IAAAIOTHCS MYOIiYHO-IIPaBOBi cropu (Cylepedki)
¢GisMyHNMX 4K OpUAMYHUX Ocib i3 aAMIHICTpaTMBHUMMM OpraHamm, sAKi B
aIMiHiCTpaTMBHOMY IIPOIieCi OTPUMYIOTb Ha3BY Cy0’€KTIiB B/Ia/JHUX IOBHOBa)KEHb,
I[OJI0 OCKapyKeHHsI IXHIX pillleHb, Aiit un 6e3misibHOCTI [8].

Bignosiguo Hopmu KACY:

— HO-IIeplie, II0 CBOEMY IIPSIMOMY IIPU3HAYEHHIO 3a0€3IeYYI0Th 3aXVUCT IOPY-

IIeHNX [IPaB, CBOOOJ Ta 3aKOHHUX iHTepeCiB IpOMajisiH Ta IOPUJNIHMX 0CiO
Bij mopy1IeHb 3 60Ky Cy0 €KTiB B/IaHNX IOBHOBA)KEHb;

— IO-ApYyTe, MO3UTUBHI pillleHHA aMiHICTPAaTUBHMX CY/iB O[O0 3a0BO/IEHHA
II030BHMX BJYIMOT IIPMBATHMX OCi6 € ripKOI0 IPaBIOI0 /ISt aAMiHICTPaTUBHIX
OpraHiB, AKi ZOIyCTH/IN NOPYIIEHHS IIpaB, cBo60f Ta (a60) 3aKOHHUX iHTe-
peciB npuBaTHuX oci6. Tum cammm, o Hopmam KACY 3myureni nosiparu
CBOIO JJiA/IbHICTb aZiMiHICTPAaTUBHI OpPTaHM.

3a3HaveHi BuIlle HOPMATUBHO-IIPABOBi aKTY BUCOKOI /il OTPUMYIOTDb Iajly3eBy
Ha3BY «OCHOBHUX Oxcepern aOMiHicmpamueéHnozo npaéa» B CUIy TOTO, [0 BOHM
BUKOPUCTOBYIOTbCA IIPYM BPETYIIOBAaHHA afMiHICTPAaTUBHO-IIPAaBOBUX BifHOCUH
IPAKTIYHO B YCiX ramysax, cepax Ta CeKTOPaX CYCIi/IbHOTO XUTTS.

Tpeba migkpecnuTu, 0 3aBefieHi BUILE JHKeperla aIMiHICTPAaTMBHOTO IpaBa
BUJIaTHI BYeHi, TBopLi agMiHicTpaTuBHOI pedopmu B Kinni XX cTonmiTTs Mpisnmm
KoauQiKyBaTy IIifi Ha3BOW «AOMiHicmpamueHuii KoOekc», SIKUII TOBUHEH OyB
BK/IIOYaTH:
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1) Kopekc npo apMiHicTpaTHBHI IPOCTYIKY;

2) ApmiHiCTpaTMBHO-IIPOLIECYaTbHUI KOJEKC;

3) ApmiHicTpaTuBHO-IIpOLeRypHUI (IIPOIEAYPaTbHII) KOJEKC;

4) Kopekc 3aranbHUX MPaBUI MOBEIiHKYU JIePXKaBHUX cny>1<6OBuiB, a TaKOX

mesiki inmni kopudikoBaHi akTu [9].
He puBnA4mch Ha Te, M0 peajibHa 3aKOHOTBOPYICTb yTBEpAMIa JEIlO iHIIi
BifITIHKM, IpOTe B I[I/IOMy MOXHA BBaXaTu 1o pedopMa afMiHiCTpaTMBHOTO
npaBa (1998) miomo HmpaBOTBOPYOro HANPSIMKY BifOynaach. 3a BUKIIOYEHHSM
e He npuiiHATOro BepxosHow Papmoro Ykpainm npoekty Kogekcy Ykpainu mpo
aZMiHICTpAaTUBHI IPOCTYIIKMU.
TuMm cammM, rpomapsaHyu YKpaiHy, OpUAMYHI 0coOM Ta afMiHiCTpaTMBHI
OpraHy MaloTb B CBOEMY apcCe€Ha/li OCHOBHI JKepera aIMiHICTpaTMBHOTIO IIpaBa,
K1 IIpM YMOBI IX BUKOHAHHA IaI0Th MOX/IMBICTb TPOMaJissHAaM OTPUMYBATH AKiCHI
aZMiHICTpAaTUBHI ITOCIYTY Ta HAJIEKHUII afMiHICTPAaTUBHO-IIPABOBUII 3aXCT.
OTxe, Ha Hall NOITIAN, 3 IIOIVIAAY raly3eBoi iHKOpIopallii HOpMaTMBHO-IIPABOBI
aKTI BUCOKOI fiii, a came: 3aKoH YKpainu Bij 6 BepecHa 2012 poky Ne 5203-VI «IIpo
afiMiHicTpaTHBHI MOCTyT»; 3aKoH YKpainu i 13 rpygns 2022 poxy Ne 2849-1X «I1po
aIMiHICTPAaTMBHY IPOLEAYPY», 3aKOH YKpaiHm Bif 24 ceprnHa 2023 poxy Ne 3354-
IX «ITpo mpaBOTBOPYY HiA/bHICTD» B aCIIEKTaX HOPM Ii/I3aKOHHOI IIPaBOTBOPYOCTi
(posnopsmyoi misnbHOCTI), 3akoH YKpainu Bix 14 >xoBTHA 2014 poky Ne 1700-VII
«IIpo samobiranus kopymnuii», Kogekc Ykpaiuy npo afMiHicTpaTuBHI paBonopy-
meHHA, KogeKkc agMiHiCTpaTMBHOTO CyJOYMHCTBA YKpaiHM MOXKHA o0’emHaTH TIif
TNOKTPMHA/IbHOIO Ha3BOI0 «AJIMiHiCTpaTMBHMIT KOEKC YKpaiHM».
[Topsizi, 3 HUMU 06 €KTMBHO iCHYIOTH I «3araibHi [pKepena agMiHiCTpaTuB-
HOTO NpaBa» — Ii€ 3aKOHM YKpaiHM, SIKi BUKOPUCTOBYIOTbCA IIPY BPETY/II0BAHHA
CYCIIIIBHMX BifHOCMHM Y 61/bIIOCTI ranyssx, cdepax Ta ceKTopaX CYCIiIIBHOTO
KUTTA. 30KpeMma lLie:
— 3akoH YKpainu Bix 27 mororo 2014 poky Ne 794-VII «IIpo Kabiner Minictpis
Ykpainu» 3akoH Ykpainu Bix 27 mororo 2014 poxy Ne 794-VII [10];

— 3akoH Ykpaium Bix 17 Gepesnsa 2011 poxy Ne 3166-VI «IIpo umeHTpanbHi
OpraHy BUKOHaBYOI Biaagm» [11];

— 3axkoH YkpaiHm Bif 21 TpaBHA 1997 poxy Ne 280/97-BP «IIpo micuese
CaMOBPAAYBaHHA B YkpaiHi» [12];

— 3axoH Ykpainu Bif 12 rpaBHa 2015 poky Ne 389-VIII «IIpo npaBoBuii pexxum
BOEHHOTO CTaHy» [13];

— 3axkoH Ykpaim Bifg 10 rpygua 2015 poxy Ne 889-VIII «IIpo pmepsxaBHY
cy>x6y» [14];



MATEPIAAN KPYTAOTO CTOAY, 22ancTtonaaa 2024 poky, m. Kuis 49

— 3axoH Ykpainu Bix 7 yepBHaA 2001 poky Ne 2493-I1I «IIpo cmyx6y B opranax
MiclIeBOro caMOBpsARyBaHHA» [15];

— 3axoH Ykpaium Bix 25 6epesns 1992 poky Ne 2232-XII «IIpo BilicbkoBui
000B’sI30K i BiiICbKOBY cly»0y» [16];

— 3axkoH Ykpainm Biff 5 kBiTHA 2007 poky Ne 877-V «IIpo ocHOBHi 3acagu
Ilep>KaBHOTO HAIIARY (KOHTPONIO) Y cdepi rocriofapchKoi AisymbHOCTI» [17];

— 3axoH Ykpainu Bif 12 rpaBaa 2015 poky Ne 389-VIII «IIpo nmpaBoBuii pexxum
BOEHHOTO CTaHy. 3aKoH YKpainu Bix 12 TpaBHsa 2015 poxy Ne 389-VIII [18].

[TpupopnHim € 10 3a3HaYEHMI TIEPETiK 3araJlbHUX JKepes aIMiHiCTpaTUBHOTO
npaBa y ¢opmi 3akoHIB He € NMOBHMM. BiH Moke OyTM HONOBHEHMIT iHIIMMMK
BUEHVMMU CYO'€KTUBHO, a00 OO’€KTMBHO IiC/IA yTBEPHKEHHS HOBOTO 3aKOHY
YkpaiHu 3 HOpMaMM aJMiHICTPAaTMBHOTO IpaBa, fAKi OYAyTb BperyIbOBYBaTU
a]MiHICTpaTMBHO- IIPaBOBi BiJHOCHHM B 6araThbox ramyssax chepax uyu ceKTopax
CYCITI/IBHOTO XKUTTA.

Ortxe, 3akoHM Ykpainy GOpMyIOTh OCHOBHI, 3arajibHi, 0co0/uBi Ta clienianabHi
IpKepenna afMiHiCTpaTMBHOrO Ipasa. Hopmmu mnepmmx BUKOPUCTOBYIOTbCA A
ycixX, apyri Ui BperyaroBaHHs OiMbIIOCTI aiMiHICTPaTUBHO-IPAaBOBUX BiTHOCKH.
Oco6nuBi BUKOPUCTOBYIOTHCS B TAKUX MIATAIY3AX afMiHICTPaTMBHOTO IIpaBa, sK
cnyx00Be Ta ajMiHicTpaTUBHO-eMiKTHe MpaBo. ClielliabHi HaljioHa/IbHI JKepena
a]MiHICTPaTMBHOrO IpaBa BUKOPVCTOBYIOTbCS BUKIIOYHO /I IYOIi4YHOrO
aIMiHiCTpyBaHH: IeBHUX ranyseit cdep (CeKTOpiB) CYCIiIBHOTO XXUTTA B YKpaiHi.
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KaHIMJAT OPUAMYHUX HAYK, JOLEHT,

3aBifyBaykKa BifIlily acllipaHTypy Ta JOKTOPaHTYpPU
KuiBcbKoro iHCTUTYTY iHT€/NEKTya/lIbHOI BIACHOCTI
Ta nnpasa HanioHasnbHOro yHiBepcuTeTy

«OpecbKa OpUAMYHA aKaleMisi»

ORCID ID: 0000-0002-7676-8273

AKTYAAbHiI NPOBAEMU CYB’EKTA
KPUMIHAABHOTO NMPABOMOPYLUEHHS,
MEPEABAYEHOTIO CT. 253 KK YKPATHU

MeTOROMIOrIYHOI0 OCHOBOIO JOCIIKeHHs NpobrieMy Cy6’€KTa KpMMiHalb-
HOTO IIpaBONOpYIIeHHs, Nepegdadenoro ct. 253 KK Ykpainn € Ak mornmbnene
BYBYEHHsA CaMOTO 3JI0YMHHOTO JiiHHA HA Pi3HMUX eTalax pO3BUTKY HaILOI Jiep-
JKaBM, TaK i BJOCKOHA/JIEHHs KPMMiHQJIbHOTO 3aKOHOJABCTBA 3 METOK Oimbur
epeKTUBHOI 60pOTHOU 31 37TOYMHHICTIO, B TOMY YNUCI i IPOTH HOBKI/NIA.

JleTanpHuil aHami3 3a3HauYeHMX BMINE IOIJIAMIB Ha CY0'€KT KpUMiHa/IbHOTO
IIpaBOINOpYIIeHHs, epenbadeHoro cT. 253 KK, cBigunTs, 10 Taki aBTOpy my6ika-
uiit, Ak B. C. ITnyrarup, O. B. Kpumesny, O. O. [lynopos, B. M. Komapunubknii,
1. B. Kamencokuii, 1. B. Camomenko, aBropu Komenraps 3a pexr. M. O. ITote6enbka
ta B. I. Jonuapenka, a Takox B. A. Kmumenko, C. b. IaBpum, B. K. Marsiituyx,
M. 1. XaBpoHIOK Ha3MBaIOTh Cy0 €KTOM IIbOTO KPMMiHATBHOTO IIPAaBOIOPYIIEHHS
CTy>k60BY 4y CITellia/IbHO YIHOBHOBa)keHY 0c06y. [TpoTe Take po3yMiHH 1 TOSCHEHHS
cy0’ekTa KPUMiHAJIBHOTO IIPAaBOIOPYUIEHHS IPOEKTYBaHHS 4YM eKCIUTyaTamii
criopyy, 6e3 cucteM 3aXMUCTY HOBKI/IA 3 TEOPETUYHOrO i IMPaKTUYHOTO IiIAXOMY
He MOXKe OyTy copmitHATMM. Y TOJ ke 4ac Taki Haykosui, ik B. C. IInyrarup,
O. B. Kpumesny, O. O. [ymopos, B. M. Komapanuupknit, [I. B. KameHncpknii
6inpII BIaso, HA HAll IOIJIAM, MOTIOBHIIM BU3HAYEHHA CY0 €KTa KPMMiHATbHOTO
IpaBoNOpyIlIeHH:A, nepenbadeHoro c1. 253 KK, Takumyu yTOYHEHHAMH «...IIe
0co0a, Ha SIKy TIOK/IafieHO 000B 30K PO3pOONTH i 3[jaTV 3aMOBHUKOBI BifIIOBiIHY
JTOKYMEHTallil0 a00 IpUITHATY (BBECTH) B eKCIUIyaTallilo CIIOPYAM 3 iH)KeHepHUMMU
CHMCTeMaMI 3aXVUCTY JOBKi/IIA (HAaIIpMK/Iaf, TOJIOBA i 4IeHM BiIIOBifHOI Hep>KaBHOI
MPUIMAJIbHOI KOMICIl, apXiTeKTOp, KEPIBHUK IPOEKTHOTO IHCTUTYTY, KEPIBHUK i
TOJIOBHUII iHXKeHep MiApUeEMCTBA-3aMOBHMKA)» [1, ¢. 12552, ¢. 363-364; 3, c. 575;].

Y opuANYHiil JiTepaTypi cliellia/IbHO YIOBHOBa)keHa 0c06a, y TOMY 4MCi i1
nepenbadena ct. 253 KK, BusHayaeTbcs 110 pisHOMY, HapukiIaz: 1) me Moxe O0yTu
apxiTeKTop, KepiBHMK IPOEKTHOro 0I0po, Biffiny, iHCTUTYTY Tollo; ocoba fAKiit
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HopydeHO Oy/I0 3[aTy IPOEKT; IpalliBHUK OpPraHy MicCTOOyAyBaHHS Ta apXiTek-
Typy, AKNUI HaJa€ apXiTeKTypHO-IIaHyBa/JbHEe 3aBJaHHA; IPEICTaBHUK BifIo-
Bi[JHOTO MiJIIPMEMCTBA, YCTAHOBM 4M OpraHisallil, AKOro yIOBHOBa)X€HO HaJaTu
TeXHiYHi YMOBM IIOJO iHXXeHepHOro 3abe3ledeHHs 00 e€KTa apXiTeKTypu; ocoda,
sIKa BUKOHYE 200 Kepye po3po6Koro po6ouoi moKyMmeHTalii A OyaiBHMLTBA [4,
c. 453-460]; 2) 1ie apxiTekTopu, iHIIi 0cO6M, sIKi 6€pyTh y4acTb y MiATOTOBII i p0O3-
po6reHHi MicTOOYAiBHOI JOKYMeHTAIlil, IPOEKTHOI ZJOKYMeHTawii A OyiBHNIII-
TBa, PEKOHCTPYKIil, pecTaBpallii, y KalliTabHOMy PeMOHTi OYAWHKIB i CIIOpYH,
6maroycTpoiB maHAMAQTHUX Ta CaOBO-IIAPKOBUX 00’€KTIiB, Y HAYKOBO-OC/IiAHI
i BUK/IaabKiit po6oTi, 3aMOBHMKM IIPOEKTIiB OY/[iBHUIITBA 00 €KTIB apXiTeKTypH,
HiApATHNMKY Ha BMKOHAHHA IIPOeKTIB i OymiBenmbHMX poOiT, BUpOOHMKM Oymi-
BeJIbHUX MaTepialiB, BMPOOIB Ta KOHCTPYKIIiif, BTACHUKY i KOPUCTyBa4i 00 €K-
TiB apXiTEKTYypy, a TAKOXX OPTaHM BT[N, IO Peali3yloTh CBOI IIOBHOBAXXEHHA Y
cdepi microbynyBanus [5, c. 451]; 3) me cmy>xk60Bi 0cobu, Ko 060B’A3KIB AKUX
BXOJUTb PO3p0OKa, 3/ja4a IPOEKTiB, iHIIOI aHATOTiYHO] JBOKyMeHTallil, BBEJEeHHS
(IpMITHATTS) B €KCIUTyaTaLlilo HiIPUEMCTB, CIIOPYH, 00 €KTIiB 6€3 CICTeM 3aXUCTY
IDOBKimsa [6, c. 538].

Ha mizgcraBi aHamisy nonoXkeHb 3a3Ha4€HUX HOPMATMBHO-TIPABOBUX aKTiB Ta
icHylounx mornAfiB y mepuriit ¢popmi mposiBy IIbOrO KPMMiHAJTBHOTO HPaBOIO-
PYLIEHHA JAETHCA MOXK/IMBICTb BMOKPEMUTM HACTYIHI BiJJOMOCTi, WO CTOCY-
I0TbCS TaKMX Cy6 ekTiB. [lo cy6’eKTiB AisiHHA, nependadenoro cT. 253 KK y nepriit
¢dopMi IposABY KpMMiHAIBHOTO IIPAaBOIIOPYIIEHHA BiJHOCATBCSA: CIy>K60Bi 0cobm
— TOJIOBHUII apXiTeKTOP MPOEKTY Ta/ab0 TOIOBHMIT iHXKeHep IMPOeKTY, AKi MaloTh
kBayiikaniitanit ceprugikar; KepiBHMK IIpoeKTHOro 0I0po, Bifpiny, iHCTUTYTY,
AKIO BOHM 3aTBEPIKYIOTb IIPOEKT (3aBipse 1Oro mifmmcoM Ta 0COOMCTOIO
[1€YaTKOK; apXiTEeKTOP — aBTOP IIPOEKTY, Iifi KEPIBHULITBOM AKOIO 3[i/ICHIOETbCA
IpoeKTHa Ta poboya JokyMeHTalis (6es mipmucy Takoi ocobu Tta il 0cobmcTol
IeyaTKM TPOEKT YU IPOeKTHa JOKYMeHTalli Oyje HemiliCHOM0); MiipsHUK
Ha NIPOEKTYBaHH:; MPALliBHUMK OpPraHy MiCTOOyZyBaHHA Ta apXiTeKTYpHu, KMt
HaJJa€ apXiTeKTYpHO-IUIaHyBa/lbHe 3aBJaHHS; CIelia/IbHO YIOBHOBa)KeHa 0coba
Ha 3a4y IPOEKTY, iHINOI aHaJOrivyHOi MOKyMeHTallii 3aMOBHUKY. PesynbraTn
OIIMTYBAaHHS HPOKYPOPIB, CIiAYNX, CYyAAiB, 3aXMCHMKIB ocobu B MicTax: Kuesi,
JIbBOBI, Yxropogi, Xapkosi, JIHinpi, 3anmopiKi MigTBepANIN Halle TBEPKEHHA
CTOCOBHO CY0’€KTiB KpMMiHa/JIbHOTO IPAaBONOPYIIEHH:, Iepef6adeHoro cT. 253
KK Ta BifnoBiNu Ha MUTaHHA, XTO € CY0 €KTOM KPMMiHATBHOIO IPaBOIOPYLIEHH
po3pobky i 3pa4i mMpoexTiB, iHINOI aHAJIOTiYHOI JJOKYMEHTAIil 3aMOBHMKY 6e3
00O0B’I3KOBMX IH)XEHEPHMX CHUCTeM 3aXWUCTy [OBKiUIA. Bipmosigi crocoBHO
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cy6’exTa y nepuiit popmi npossy Oynu HacTymHi: 80 ocib (26,67%) 3a3Haumny, o
Ile apXiTeKTop — 0coba, sika Mae kBasidikaninumit ceprudikar; 80 ocib (26,67%)
CTBEP/KYBa/IM, IO Ile KepiBHMK IPOEKTHOTrO OI0po, Bifminy, iHCTUTYTY TOIIO,
AKIIO BiH 3aTBEPIPKYy€ IPOEKT (CTaBUTb CBill miAmmc Ta 0co6uCcTy mevyarky); 80 oci6
(26,67%) mosicHMIN, 110 Iie 0c06a, AKill JOPYYeHO 3AaTV MIPOEKT (WIeH KONeKTUBY
PO3pOOKNM IPOEKTY, iHIMII NMpaliBHUK IpOoeKTHOi ycraHOoBM); 10 oci6 (3,33%)
3aABWIN, IO IIe IPAl[iBHUK OpraHy MicTOOY/yBaHHS Ta apXiTeKTypH, KNIl Hajjae
apXiTeKTypHO-IUIaHyBa/IbHE 3aBJAHHA.

Harme mocmimeHHS NpKU3BeNO [0 BUCHOBKY, IO CYO'€KTOM y Apyriit ¢popmi
IPOsIBy — BBeJeHHs (NIPUIIOMY) CIOPYAM B eKCIUIyaTallilo Moke OyTu: ronosa
Ta YIEHM IPUIIMANbHOI KOMICil, KepIBHUK IMiIIPUEMCTBA, TOJIOBHUI iHXXeHep,
TOJIOBHMII TEXHOJIOI, TOJIOBHMII apxiTekTop. IIpoBeseHe Hammy oONMUTyBaHHA
BCTAHOBIWIO: 1) BUK/Iafja4i Ta CTY[EHTY CTapIINX KYPCiB IOPUANYHOro Ipodino y
BifMOBifAX posnopsaammica HacTynHuM 4nHoM: 200 oci6 (50 %) 3asBum, 1o e
Moru 6yt apxitekTopy; 100 0ci6 (25%) — KepiBHUK IIPOEKTHOTO O10pO, IHCTUTYTY,
40 0ci6 (10%) — 4IeH KOeKTUBY pO3po6Ky MpoeKTy; 60 oci6 (15%) yrnoBHOBa)keHa
ocoba mifmpueMcTBa, ycTaHOBM. HaToMicTh IpaliBHMKM IIPaBOOXOPOHHUX
Oprasis, Cyqy BifnoBinu HacTynmHuM ynHOM: 120 oci6 (40 %) Ha3BaM apXiTeKTOpiB;
100 oci6 (33,33 %) — KepiBHUKM IPOEKTHOTO 0I0po, iHCTUTYTY; 80 0cib (26,67% —
4JIeH KOJIEKTUBY PO3POOKI IIPOEKTIB).

Bucnosku. Ha mifcraBi mpoBeeHOro JOCTP)KEHHA MOXKHA 3aIlIPOIIOHYBaTU
HACTyIIHe BJM3HAUeHHsA Cy0 €KTa KPMMIiHaJIbHOTO IIPaBOIIOPYIUEHH:A, Hependa-
gyeHoro cT. 253 KK: 1) cTocoBHO po3poOku i 31adi 3aMOBHUKY JOKYMEHTAIl [
OyziBHUIITBA 06’€KTa apXiTeKTypy abo iHIIOI aHa/IOTiYHOI JOKyMeHTanil: ¢isnyna
OCyziHa, Cy»k60Ba, IIOBHOJITHs 0co0a — Iie TOJIOBHUIT apXiTeKTOp ab0 TrOlOBHMIT
iHKeHep Takoi JOKyMeHTallii, sIka pO3pOOISAETbCS Mif X KepiBHUIITBOM abo 3a ix
000B’sI3KOBOIO Y4aCTIO; apXiTeKTOp, KMl 3a/y4iB Ha JOTOBIPHIil OCHOBI iHIINX
¢axiBIiB, Ha JOTOBiPHiiT 0OCHOBI 1O pO3pOOK, 03HAYEHOI JOKYMEHTAIlil Ta 3/Ii/ICHIOE
KepiBHMLITBO IIVIMM poOOTaMI, KePiBHUKI: IIPOEKTHOTO 010po, Bifainy, iHCTUTYTY,
SKIIO BOHY KePYIOTh 200 3aTBep/KYI0Th Ha3BaHy JOKYMEHTAlLlil0 CBOIM Iifjmycom
i mevaTkow; 0coba, IO 3[iICHIOE KepiBHUIITBO pO3pOoOKOI0 i 3madero pobouoi
HOoKyMeHTallii; gisvdHa OCy#HA, CIelia/IbHO YIIOBHOBaXKEHA, MIOBHOMITHA 0C00a,
AKiit 6yn0 JOpydYeHO 37aTV 3a3HAa4yeHy BMINe JOKYMEHTAIil0 3aMOBHVKY (WIeH
KOJIEKTVBY PO3POOHNUKIB TaKMX IIPEJMETIB, a TAKOXK TAKUM MOXKe Oy T IpaljiBHUK
IIPOEKTHOI YCTAaHOBY, OpraHisalil) KepiBHMK: IIpalliBHNK OpraHy MicTOOyyBaHH:A
Ta apXiTeKTypM, AKUI HAJla€ apXiTeKTYpHO-IIaHyBa/JbHEe 3aBIAHHSA; 0C00a, fAKa
BUKOHYE 260 po3po0isie pob0ouy JOKYMeHTalli0; 2) Cy6’€KTOM BBeleHHS ([IpUitoMy)
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B eKCIUTyaTallilo 00’eKTa apxXiTeKTypu Moxke OyTu: pisuyHa ocygHa, ciny>x6oBa
9) CIIellia/IbHO YIIOBHOBa)KEHA IIOBHOJITHA 0C00a, sIKa NMPUITHATA TaKuil 00 €KT
B eKCIUTyaTaliilo abo Jaja BKasiBKy Ha BBEJEHHs JIOTO B eKCIUTyaTaliio (TomoBa,
YIeHM IPUIMMAIbHOI KOMICil, KepIBHUK IIIPUMEMCTBA, YCTaHOBM, OpraHisaiiii,
KepiBHUK CTPYKTYPHOTO IiJIIPUEMCTBA, YCTAHOBM, OpraHisallii; BTacHNK 00’€KTa
apxiTeKTypy, ab0 YIOBHOBa)K€Ha Ha TaKy Hil0 KepiBHMKOM 0c00a, TOOBHMI
iH>XeHep, TOJIOBHMI TEXHOJIOT.
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HOBITHIi CYYACHI TEHAEHLLiT
KPUMIHAABHOTO MPABOCYAAS

CucreMa KpMMiHaTBHOTO IPAaBOCYAS 3aBX/AY BiguyBana Ha co6i BIIMB 3MiH
Y CYCHINBCTBI, 1 HOBITHI Cy4YaCHi TEXHOJIOTII CTa/y KAYOBUMU PYLIIAMN IIUX 3MiH,
aJpKe Cy4acHi TeXHOJIOTIYHI TEH/IeHIIil BIIMBAIOTh Ha BCi aCIIEKTU KPUMiHAIbHOTIO
npaBocyans. HoBiTHi cy4yacHi TeHjeHLIi MalOTh peasbHUI MOTEHIiam 3poouTH
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CHCTEMY KpPUMiHAJIBHOTO MPaBOCYAAsA OinbIl Ipo30poro, epeKTUBHOK0 Ta
CIIpaBeINBOIO, a/Ie BXXIMBO 3a0e3nednTy 6aaHC Mi>K TeXHOIOTIYHUM IPOTPeCcoM
i 3axmcToM pyHIaMeHTaIbHYIX IIPAB JIIOAVIHY, SIKi TOBVHHI Oy T HEIIOPYIIHNMM Ta
rapaHTOBaHMMIU 3 OOKY JepKaBI.

Tax, 30KpeMa, IITyYHUII iHTETEKT CTA€ JOCUTb IMOMYISAPHUM TEXHOTIOTiYHUM
TPEHJIOM 3a OCTaHHI POKM 1 BCe YacTillle BUKOPUCTOBYETbCA MalbKe B YCiX acleKTax
HaIIOro cycminbcTBa. IIpoBifgHI mporpammu KpMMiHAJIBHOTO IIPABOCYALA BXKe
BUKOPVCTOBYIOTb ¥ POOOTI cepBicK, Opi€HTOBaHi Ha IITYYHMII IHTETEKT, 1100 Iif-
roTyBaT! MaOyTHIX IpodecioHaniB 1o 1ji€l TeXHOMOriYHOI PeBOIIOLII B IIPaBOOXO-
POHHMX opraHax. Takox ciifi 3BepHyTH yBary Ha 0JI0K4eliH, TOOTO TeXHOJIOTiIo, SKa
npaioe K nudpoBuit peectp, 36epiraroun iHpopmaito B cepii 3’eHaHNX OIOKIB.
Ko>xen 6710k MicTUTD JiaHi, i Kony BOHM JJOfiaHi O 67I0KYeliHY, iX HEMOX/IMBO 3Mi-
HuTH. lle pobuTh 6710K4elH HEeMIMOBIpHO Oe3mevnHuM i HafitHUM. Tak, TeXHOMOTis
6710K4eiTH TPV BUKOPUCTAHHI B CHCTeMi KpMMiHaTbHOTO IIPAaBOCY/Is, MOXKe 3MIHUTI
crioci6 36epiranHs Ta 06po6ku okasis [1]. To6To, 11e MOXKe CIIPUATY MiABUILEHHIO
Ipo30pocCTi y 30epiraHHi JOKasiB, BeileHHI peeCcTpiB Ta 3aXMUCTi 0COOUCTHX JAHUX,
a aHaJIi3 Be/IMKMX 0OCATIB JaHMX MOYKe IOTIOMAraTy y IPOrHO3YBaHHi 3aro0iranHs
KPMMIiHAJIbHMX IIPaBONOPYIIEHb, imeHTH}ikanil TeHAeHIiI y KpUMiHaIbHI
IIOBEIiHII Ta OLiHII PU3YKIB IOBTOPHOIO IIPAaBONOPYILIEHH.

OxpeMo Cr1ifi 3BepHYTHU yBary Ha 6ioMeTpU4YHi TeXHOJIOTIl B KpUMiHa/JIbHOMY
npoueci Ipu PpoO3CHilyBaHHI KpMMiHaJIbHUX IIPaBOIIOPYIIEHb, ajpKe MilfiCHO,
BiOMTKM IIa/IbIIiB, CKaHyBaHHA CITKIBKM OKa, TO/I0COBa imentndikanis Tta
posmisHaBaHHA OO/MMYYsA MAlOTh 3HAUYeHHI B IIpolieci poscmigyBanHA. Ilporte,
HOBITHI 6iOMeTpIYHi TeXHOIOT{l MOXXYTb IPUCKOPUTH iffeHTH(IKALIiI0 37T0UNHIIiB.
JlificHO, IpaBOOXOpPOHHI OpraHM MNOKIAJAIOTbCSA HA cucTeMM ifeHTM@ikarii 3a
BiIOMTKaMM MasbIiB y>Ke IMOHAJ CTOMITTS, JUIs NMPUKIAAY BiZOUTKM IajbIliB.
Ate, 3 poKaMI KpUMiHaJIbHi pO3C/IilyBaHHA PO3MIMPIOIOTHCA 1 BKIIOYAIOTh iHIIL
6iomerpnyHi TexHosorii, 3okpema JJHK, BinOutkn gononi, o6mmyds, 060mM0HKY
OKa TOLIIO, 11O Ile Oi/blile ZOIIOMATA€E MPUIIBUALIINTY IPo1Liec ineHTudiKarii ocoom.
3pemrToro, MBKIIA Ta TOYHINIA ifeHTH]iKaLisg penyuuBicTIB OIOMOXe M030y-
TVICS 3/I0YVHLIIB 3 BY/INIIb, CHIPUAI0YYU O€3II€YHIIIOMY CYCITiIbCTBY.

biomeTrpnuni TeXHONMOrii TaKO)XX IIPONOHYIOTb IIOKPALEHMII 3aXUCT Bif
BUJIaBaHHA cebe 3a iHIIY 0co0y Ta KpajgbKKyM ocoOucTux maHux. [HTerpyrounm
6ioMeTpnyHi faHi y JOKyMEHTH, 1[0 MOCBiAYyIOTh 0cO0Y, 60 BMKOPMCTOBYIOYN
eleKTpOHHY ifmeHTUdiKanito (eID), ska Mictuth 1UdpoBy Bepcito ¢ororpadii
KOPMCTYBaya, eMIiTEHT) MOXXYTb 3HAYHO YCKIAJHUTH IIaXpasgM CKOMIIPOMETYBATU
a6o migpoburtu odiniiini opmu imentudikauii. lle npusBoguTH 1O 3MEHIIEHHS
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KiTBKOCTI MifgpoOneHnxX [OKyMeHTiB, fAki Mormmu 6 OyTu BMKOPMCTaHi A
OTPUMAHHSA IPUOYTKY UM 3/I0YMHHOI Aif/IbHOCTI, i 3aX1cTy 0cobu rpomaznsH [2].
Taxum 4mHOM, posmisHaBaHHA OOMMYYSA OCOOM, CKAaHYBAaHHA BiIOMTKIB Iasib-
uiB Ta ananis JHK cTaioTh 3BMYHMMM y KPUMiHAIbHUX PO3CiJyBaHHAX, IOJIET-
mytoun igeHTndiKanio ocid, AKi MOXyTb OyTVM IpUYETHMMHU O KPUMiHATbHOTO
[IPABOIOPYIIEHHA YM MiJO3PIOIOTHCA Y IOTO BUMHEHHI.

I okpemo, Xo4y 3BEpHYTM yBary Ha NOCI/PKEHHA BIUIMBY BipTya/nbHOI Ta
IOIIOBHEHOI peasibHOCTI Ha CYM, 30KpeMa BIpTya/IbHOI peaibHOCTI i JOIIOBHEHOI
P€eanbHOCTI, AKi CTAI0Th OCTAHHIM YacOM IOTY>)KHUMI IHCTPYMEHTAMMU, 3HaTHUMMA
TpaHchOpMyBaTH 3a/1u CyAiB i CymoBi mporecn.

BuxopucroBytoun 3D-MopenoBaHHS Ta NPOCTOPOBe BifoOpaskeHH:, CTimyi
MOXYTb TOYHO BiITBOPUTHM MicClle KpMMiHaJIbHOTO IpaBonopyuieHHA. [logioHuMm
YYHOM JIOTIOBHEHA pe€asbHICTh IOKpAIye IPECTaBIEHHSA TOKa3iB y 3amMax Cyay.
Haxmagaroun nudpoBy inpopmanito Ha ¢isuaHMit CBiT, ZOIIOBHEHA Ta BipTyalbHa
peasbHICTh 3abe3nevyloTh Bisyasisalio B pea/bHOMY 4aci, JO3BOIAOYUN CYALAM
OCATaTy CKIafHi J0Ka3M Ta pO3yMiTV HOCTIZOBHICTD IOAIN y OilbII iHTYITUBHO
3po3yMinmii cioci6. Xo4a BIpoBaKeHHs BipTyaIbHO Ta JOIIOBHEHOI PeaIbHOCTI y
CyJax Ma€ O4eBU/IHI IlepeBari, iCHyl0Tb TAKOXX ITeBHi IIpo61eMu 17151 iX e(peKTMBHOTO
BuKopucTaHHA. OfHi€0 3 TOMIOBHUX ITpO6IeM € 3abe3leyeHHsA aBTEHTUYHOCT Ta
HaJIMHOCTI BipTya/JbHUX ab0 [IOTTOBHEHNUX [I0Ka3iB. BcTaHOB/IEHHs CTaHAAPTIB i
IIPOTOKOJIiB Ma€ BUpilllajibHe 3HAYEHH IS MiTBEP>KeHH A TOYHOCTI Ta I[I/IiCHOCTI
Takux fokasiB. Kpim Ttoro, saxmct maHmx, KoHOifeHUiHICTh i KibepOesmeka
NoTpeOyI0Th yBary, o6 3axucTUTy KOHQifeHNIiTHy iHpopMalilo, IpecTaBIeny
Iij| yac cymoBuX posrAfAiB [3].

OTrXe, 3BUYAITHO, 1[0 HEMOXXJIIMBO TOYHO IepembdadmTy, K I[i TeHAeHIil
IPOSB/IATDCS, e Oyib-AKi pedopMIM U BIOCKOHAIEHHS, SKi BIPOBA/KYIOTHCS, €
KPOKOM JI0 O1/Ib1II CIIPaBeINBOTO IPABOCYAAA Y CycIinbcTBi. CaMe TOMY, BUSHAI0UN
11i 3MiHM, MY MOYKeMO ITO3UTVMBHO BIUIMHYTH Ha pehOpMU B CUCTeMi KPYMiHa/TbHOTO
IpaBOCYAns. Y MailOyTHbOMY IIPaBOOXOPOHHUM OpraHaM HMOTPiOHO Oype mupire
BIIPOBaJPKyBaTy OioMeTpUYHi JaHi B KpMMiHa/IbHOMY IIpOLieci Ipy po3ciiflyBaHHi
KPMMiHa/IbBHMX IpaBonopyienb. OgHak 11e cdepa, e BiAIOBiZaIbHICTD 3aBX/U
Ma€ CTOATM IIepef iHHOBaUisAMM. Y 3B’A3KYy 3 TUM, 1[0 OioMeTpis 3a/leXNUThb Bif
JOCTYIly Ta BUKOPUCTAHHSA Halbimbin ocobucroi iHdpopmanii rpoMaisgH Ta MoXxe
BUK/IMKATU TPOo6eMy KOHQieHIITHOCTI i MOXK/IMBICTD 3/TOBXXMBaHHS JJaHUMU,
TO HeOoOXiHO, 06 3aCTOCYBaHHA YCiX TEXHOJIOrii 6as3yBancs Ha rapaHTyBaHHI
Ta JOTPMMAHHI OCHOBOIIOJIOKHUX IIPaB i cBOOOJ IpOMajsAH i HiIKMM YMHOM He
BiztOyBanocs ix oOMe>xeHHs.
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€BPOMENCHKUM LIIHHOCTIM

Ocypuictp K 000B’s3kOBa O3HaKa cy0’ekra IpaBomopyumeHHs (cT. 19
KpuminanbHoro xopekcy Ykpainu([1l]) Mae KopensuiiiHuil 3B’sA30K i3 NCUXiYHUM
3MOPOB’SIM JIIOAVHI, 1i 3TaTHICTIO yCBiIOMTIOBATY (He YCBiJOM/TIOBATI) IPOTUIIPAB-
HicTb cBOIX [Aill (6e3mis/IbHOCTI), KepyBaTy HUMM. BigTak KpMMiHa/mbHO-IIpaBOBi
Ipo67IeMU OCYJHOCTI HOCTIHKYIOTbCS Ha IePEeTUHI KPUMIHA/IBHOTO IIpaBa, IICUXO0-
norii, ncuxiarpii (Hayky mpo maTosorii ICHXiky Ta MeTOAM IX MiKYBaHHA).

[PYHTYIOUNCh HA HAYKOBUX [OCTIPKEHHAX, JOKTPUHA KPUMIHATBbHOTO MpaBa
BY3HA€ HEraTVBHMUI BIUIMB IICUXIYHUX PO3/IafiB JIOAVHA Y IEBHIN IOPULUYHO-
3Hauymiit curyanii (KpMMiHaJIbHO-IIPOTUIIPABHINM MOBEAiHIIi), HaMaralo4uchb
HaJlaTy peNleBaHTHY BIJIIOBi/Ib Y KpMMiHa/IbHOMY 3aKOHI.

YUnnna pepaknia KK Ykpaian (ct. 20) mopsag i3 TpaguLiiitHuM st BiTYM3HA-
HOTO KpVMiHaJIbHOTO IIpaBa iHCTUTYTOM HEOCYAHOCTI (3a AKMM 0Cc00a, BUMHAIO-
qn cycniano-He6e3nequ MiAHHA He MOIVIA YCBIiJOMIIOBATU CBOI Jii (6esmisnn-
HicTb) ab0 KepyBaTy HMMU BHAC/IIOK XPOHIYHOTO IICUXIYHOTO 3aXBOPIOBAHHS,
TUMYaCOBOIO pO3JIajy ICUXIYHOI JisA/TIbHOCTI, HEJOYMCTBA a60 iHIIOTO XBOPOO/IN-
BOTO CTaHy IICMXiKM, He HifyIsrae KpMMiHa/lbHIN BifnoBifanbHOCTI) epenbayae



58 AKTYAABHI TIPOBAEMIA KPUMIHAABHOTO MPABA, MPOLEECY TA KPUMIHAAICTVKA

HOBUI {HCTUTYT — oOMeXeHy ocyAHicThb [1]. 3rifHO i3 3aKOHO[ABUOK HOBENIOX
2001 poky ocoba, sKa Iif Yac BYMHEHHs KPYMiHaIbHOTO IPaBONOPYLIEHH, Yepes
HasABHMII y Hel ICUXiYHUIT po3/iaf, He Oy/Ia 34aTHA TIOBHOKO MipOIO YCBiIOM/TIOBATI
cBoi gii (6espisnbHicTh) Ta (ab0) KepyBaTuM HMMM, MifyIArae KpUMiHaIbHIN
BifjoBifanbHOCTI. BusHaHHS 0cOOM 0OMEXEHO OCYIHOI BPAXOBYETHCS CYIOM IIPU
IpU3HaYeHH] TOKapaHHs 1 MoKe OyTI Hi/ICTaBOO /IS 3aCTOCYBAHHS IPUMYCOBUX
3aXO0[IiB MEVYHOTO XapaKTepy.

Crnig3a3Haun Ty, OiHCTUTYTOOMEKEeHOIOCYHOCTI Y PisHUIICIIOCIO HOPMATUBHO
3aKpIIJIEHO Y KPMMIiHA/JIbHOMY 3aKOHOJABCTBI pAAY KpalH KOHTMHEHTA/IbHOL
€spomnu, 30kpema, ABctpii, Himeuunnu, @pannii, llIBeinapii. OpHak, AK BigMi-
vae B. I KapnoBa, pi3HATbCS CTyIeHeM IIPaBOBOI OLIIHKM OOMEXEHOI OCYZHOCTI:
B JeAKUX — IIOKapaHHS 3aCTOCOBYETHCS B OY/b-KOMY BUIIA/IKY, B 3B A3KY 3 TUM,
[0 0coba Hece CyCHiNbHY HeOe3IeKy, a B iHIINX — ITOKapaHHA IIOM SKIIYETbCS
X 10 3BIIbHEHHA Bifi KpMMiHaIbHOI BifnoBiganpHOCTi [2, c. 77]. Ilopap i3 num y
craryrHoMy npasi Anrii i CIIIA HemMae HOpPM, AKi 6M1 IpsAMO BKa3yBaIu Ha IOLiOHY
KpMMiHaIbHO-TIPAaBOBY Kareropimo [2, c. 50].

Bunucyroun kpuMiHanbHO-1IpaBoBy HOpMY — cT. 20 KK Ykpainn, 3akoHofaBenb
He KOHKPETM3Y€E IO KMl caMe ICUXIYHMIT po3/Iaf imeThcs. 3aranbHy gediHiniro
INCUXIYHUX PO3/1aJiB flae 3aKoH YKpainu «IIpo ncuxiaTpuyuHy JOIOMOTrY», 3TifIHO 3
AKUM ICUXIYHMMY BBXXAKOTbCA PO3Nafy ICUXIYHOI AiA/NIbHOCTI, BUSHAHI TaKUMU
3TiJJHO 3 YMHHOI0 B YKpaiHi MiKHapogHO cTaTUCTUYHOIO K1acudikaliieo XBopoo,
TpaBM inpuynH cMepTi[3]. 30kpeMa, HayKa 10 TAKOTO KPUTEPilo BiTHOCUTD XPOHIYHi
abo TMMYacoBi XBOpOOMUBI po3nmafiM NCUXIYHOI MAisVIBHOCTI HEICUXOTUYHOTO
piBHs (Tak 3BaHi MeXOBi INCKXiYHI po3nmagu abo MCUXiyHi aHOMail), BaXK/IMBOO
XapaKTepUCTUKOIO AKX € KiIbKiCHe 0OMeXXeHHS 3JaTHOCTI copmitMaTy CBijoMO
CBOI f1ii (HampuKIaj, Icuxonaris, HeBposu, isionoriunuii agexT Tomuyo) (4, c. 132].

To6T0 cTaHy 0OMe)xeHOI OCYJHOCTI IpUTaMaHHi Taki ICUXivyHi aHOMaIi, sAKi
He JOCAI/IM piBHA ICUMXIYHOI XBOPOOU, IMPOTe MOXKYTh BIUIMBATK Ha eMOLHY
CTIMIKICTD, 3[ATHICTb JO CAMOKOHTPOJIO, 3aTOCTPUTU HEraTUBHI PUCU JIIOAVHU
tomo. llikaBoo y 3B’13Ky 3 UMM € coliajbHO-fjeMorpadiyHa Ta MCUXOMOriyHa
XapaKTepUCTUKaA 3aCy[KEHMX i3 006MEXXEeHOI0 OCYZIHICTIO, III0 HaBeJeHi MeHiTeH-
L[iapHMM IICUXOJIOTOM CTaHOM Ha YyepBeHb 2022 poKy.

3rifiHO 3 VMM JAaHMMM 3aCy/)KeHi 3a3Ha4yeHol KaTeropii ckmagaioTb 4% Bif
3arajibHOrO 4uciaa 3acymkeHnx. Ocobu pocmifKyBaHol Kareropili cTpakKHaioTh:
onirodpeniero (12%), ncuxonariero (27%); iHmmmy BugamMu 3axsoproBanb (17%,
y TOMY 4MCTI, Yepe3 HACTiAKV YeperHO-MO3KOoBOI TpaBMu — 44%). Taki ocobu e
acouiaJIbHMMMY, 3JaTHUMY BUMHATYU PisHI BUAY KPUMiHa/IbHUX IIPABOIIOPYILIEHD Y
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Micusax mos6asneHHs Boimi. I Takux oci6 mpuramaHHe opManbHe CTaBIeHHS
10 BUKOHAHHA CBOIX 000B’A3KiB, yIIepTiCTh, APaTiBIMBICTh, HEBPIBHOBAXKEHICTD i
HeCTPMMAaHICTb, TPYOiCTbh, TeCUMi3M, yIepemkeHe CTaB/IeHHs 10 {HIINX 3acymKe-
HuX. ][5 3a3HaveHol KaTeropii ocib nmpuTaMaHHa CXVIBHICTD O ayTOLECTPYKTIB-
HUX 71iit (22,8% Bif 3arasbHOrO 41C/Ia 0Ci0, sIKi 3HAXOAATHCS Y MICISIX 11030aB/IeH-
Hs Bojti). [IpuMiTHO, 1110 ICKXOJIOTiYHI PO3/Ia iy Hall4acTille 3yCTPivaloThes y 0cio
BikoM 20-30 pokiB. 3acymxeni 1iei kareropii BUMHWIN 3/10YMHMY, IependadeHi
cT. cT. 121, 185, 186, 187 KK VYkpainu. fx Bifmidae neHiTeHLiapHMII IICUXOJIOT,
OinpiicTp i3 Hux (74%) MawoTb 2-4 cygumocti, 61% migTpuMye 3B’s30K i3
3aCy/KEHUMU HeraTuBHOI, a 39% 3 ocobamy HeMTpaabHOI 200 IMO3UTUBHOI CIIpsI-
MoBaHoCTi. KpiM 1boro maibke yci 3acymkeHi 1€l kaTeropii MaioTh mpobiemu 3
¢bisnyHMM 370pOB’sAM. 3acymKeHUM i3 OOMEXEHOK OCY[HICTIO BIAacTVBA aHO-
MaJIbHICTh PO3BUTKY OCOOMCTOCTI: TPY[AHOILLi XapaKTepy; Hepo30ipnmBi 3B’A3Ku
Ta CTOCYHKM; HellepefbadyBaHa IOBeiHKA; HEBM3HAHHS; IOCTYIIOBA Jerpajalis,
3MiHU coljia/IbHUX OpieHTaliil i iHHOCTeI! [5, . 348-349].

[HCTUTYT 0OMeEXeHOI OCYJHOCTI B acIeKTi iCTOPUYHOI i Cy4acHOI OIHKM 5K
KPMMiHa/IbHO-TIPABOBOI KaTeropil CIpMIIMA€TbCA HEOZHO3HAa4yHO. bimbumr Toro,
JKOfIeH 3 BiTUM3HAHUX KofieKciB (1922, 1927 i 1960 pp.) Takoro iHCTUTYTy He
3aKpiIIIOBaB, X04a /1 aKTMBHO 0OOTOBOPIOBABCS B HayIIi.

JVICKYCiVHICTD HOKTPMHYU 0OMeXXeHOI OCYZHOCTI 00yMOB/IeHa, IIepeayciM, mpa-
BOBJMMI HAC/IiJKaM}l BYMHEHHS KPVMMiHAJIbHOTO IIPABOIIOPYIIEHHs Yy CTaHi oOMe-
JKEHOI OCYJZHOCTI — NPUTATHEHHS 0co0M [0 BifTIOBifa/NIbHOCTI, TOOTO BU3HAHHS
06MeXEeHO OCYIHOI 0c06M Cy6’ €KTOM KpMMiHAaIbHOTO IpaBoHOpylIeHHA. Tox «...
OCYJHICTb 0cOOM 3 ICUXIYHUM PO3/IaZloM i OCYIHICTb 0cO0M 6€3 ICUXIYHOTO PO3/Iagy
CTOCOBHO KpMMiHa/IbHOI Bi/JIOBiIa/IbBHOCTI OPUUYHO PiBHO3HAYHI.» [6, C. 396].

BigTak o6ujBa ctaHm (OCYZHOCTI Ta 0OMeXKeHOi OCYAHOCTI) OIHAKOBO MPO-
TUCTABAKTHCA CTAHY HEOCYLHOCTI, BCTAHOBJIEHHA AKOTO HE TATHE IPUTATHEH-
Hs1 0cO0M 10 KpMMiHa/IbHOI BilIOBijambHOCTI. SIK 3ayBa>kuB podecop MeguIu-
Hn B. b. IlepBoMaiicbkmii, TOHATTA «OCYHBHICTb-HEOCYHNHICTb» BiJHOCATHCA
o KaTeropii KOHTPaAMKTOPHUX a60 B3AEMOBUK/IIOYUHMX IMOHATb, MK SKMMMU
KOJIHE TPETE TIOHATTA HEMOXKIMBE. X pospinse axicHa Mexa. ToMy o6MexeHa
OCYJIHICTb He BUCTYIIA€ TPETHOIO KATETOPI€I0, a € Ki/IbKICHOIO XapaKTePUCTUKOIO
ocygHocTi [7, c. 76].

BuienaBefieHi apryMeHTM BaroMo IIOCHIIOIOTb KPUTHMYHE CTAaBJIE€HHA [0
«0OMe>XeHOI OCY[HOCTi» SIK KpUMMiHaJIbHO-IIPaBOBOI KaTeropii Ta 3aKOHOJABYOi
pouinpHOCT] ii 36epesxeHHa B umHHOMY KK Ykpainu, a TuM naye — Ipo€eKTi HOBOTO
KPUMIiHaZIbHOTO 3aKOHY.
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B inmint npani BUeHUIT 3ayBa)KuUB, 110 Ji/Id BUPIlIeHHA IUTAHHA IIPO HEOCY] -
HICTb 0COOM HEOOXiJHO TIiAbKM [BIi OCHOBHi, HalOiNbII 3arajbHi O3HAKMU
MeJVYHOTO KPUTepilo: BCTAHOBJICHHS pO3/Iajly caMe B ICKXiuHiil cdepi Ta itoro
xBopoOnmuBy mnpupony. Ilepura o3Haka BUK/IIOYAae yci 3aXBOpPIOBaHHS, OKpiM
NCUXIYHMX, a Jpyra — HeXBOPOOIMBI NOPYIIEHHS NCUXiYHOI Ais/IBHOCTI, fAKi
BIUIMBAIOTh Ha 3[JaTHICTb 0COOM yCBifoMoBaTtu CBOI il Ta KepyBaTu HUMIIL.
JKopni iHmI MegM4HI KpMUTepii He MAlOTh 3HAYEHHA IJIA Cy[Ay B IUTAHHAX LI0J0
OCYIHOCTi-HeoCcygHOCTi ocobu. To6TO /1 Cymy He € CYTTEBUM, UM BUMHUIIA
ocoba cycmiipHO-Hebe3euHe [isTHHSA B CTaHi c1ab0yMCTBa, MassYHOTO IICUXO3Y
4J1 CyTiHKOBOTO PO3/Iajy CBiToMOCTi. [locTaTHbO BCTAHOBUTIL, 1[0 0CO0a BUMHIUIIA
HisTHHA B CTaHi XBOPOOIMBOTO IICUXIYHOTO PO3JIafy, AKUII BUK/IIOYAE 34aTHICTD
YCBiJOM/IIOBATH CBOI /il Ta KepyBaTy HUMU. MeJMYHUM HalIMEHYBaHHAM TaKOTO
CTaHy € «XBOPOONMVWBI poO3najy NCUXIYHOI AisJIBHOCTI», a iX BM3HAYEHHA €
3aBJJaHHAM eKCIepTHOro JocmimkeHHA [8, c. 141]. Bix cebe momamo - cypoBo-
MEeIMYHOTO0, BICHOBOK SIKOTO CYJOM Oy/e BpaXxOBaHO IIpY BU3HAYEeHHi OCYJHOCT].

ITizcymoByrouM, JOXOAVMO BUCHOBKY, 1[0 CaMe «OCY[HICTb» Ta «HEOCYIHICTb»
€ TUMU KPVMIiHa/IbHO-IIPABOBUMM KaTETOPiAMMU, AKI MalOTh 3aCTOCOBYBATUCA IIpU
BUPIillIEHH] MTaHb KPYMiHa/IbHOI BiJJIIOBiZJa/IbHOCTI Ta IIOKapaHHA.
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®OPOCTAHUMN Anppiit Bonogumuposuy,
KaHIMAAT PUAMYHNX HayK, TOLEHT,JOLeHT Kadenpu
KPMMiHa/IbHOTO IIPaBa, IPOoLecy i

KpuMiHanictuky KuiBcbkoro yHiBepcurery
IHTe/IeKTya/IbHOI BIACHOCTI Ta IIpaBa

OKPEMIi MPOBAEMU 3ACTOCYBAHHS
HETAACHUX CAIAYMX (PO3LLYKOBUX) AilA
niA YAC AOCYAOBOTO PO3CAIAYBAHHS

BukopucraHHs HeracCHUX CHAifumx (PO3LIYKOBMX) Zifl Y KpUMiHaIbHOMY
IpOLIECi € IUCKYCITHUM NUTAHHAM CepeJ; HayKOBIIiB BpPaXOBYIOUYM OKpeMi IIpo-
61eM1 i HEZOMIKM IIPaBOBOTO PETyIIOBAHHS 3aCTOCYBaHHS HeITACHUX CIIiYuX
(posurykoBux) pint. Takoxx cama HasABHICTH y KpuMiHanpHOMY IpolecyasTbHOMY
xopekci (mani KIIK) Takoro 3aco0y 36upaHHs 10Ka3iB K HermacHi cnigdi (pos-
IIyKoBi) Aii € mpegMeTOM HayKOBOrO OOTOBOPEHHA 3 TOYKU 30Py OOMEXeHHS
IIpaB JIOAVIHY IIiJ] Yac iX 3aCTOCYBaHHA i IOMMJIOK AKi JOIYCKAIOTbhCA IiJ] 9ac iX
IIPOBEJEHHS.

HocnimxeHHsT BUKOPUCTAaHHS HEIJIACHUX CMiguux (pO3LIYKOBUX) Aill y Kpu-
MiHaZIbHOMY IIPOBAJpKEHHi 3[iMiICHIOBanM Taki HaykoBui Ak B.I. Bacmnumuuyk,
B.I. Tamaran, O.I. Tamaran, I0.M. Ipomeswnit, A.f. [Jyéuncokmit, B.A. Konecnuk,
B.T. Mansapenko, J.M. Jlo6oiiko, [I.J1. Hukudopuyk, B.T. Hop, M. A. TToropernbkuii,
L.B. Poratiok, B.M. Teptumnuk, JI.JI. Yoanosa, B.I. ®apunnuk, C.C. YepHABcbKuii,
M.€E. lllymnsio, Ta iH. iHIIi pa3oM 3 TMM OKpeMi IMTaHHA 3aCTOCYBaHHA HEITACHUX
caigunx (posmyKoBMX) fAilf y KpMMiHa/JIbHOMY IPOBAKeHHI € AUCKYCIHMMU i
NOTPeOYI0Th IOA/BIIOTO FOCTi/KEHH.

KpuminanbHuMi mpouecyanbHMi KOGEKC BU3HAYa€ HeTIacHi CTifdi (po3IIyKoBi)
mii (mami HCPJI) sax pisHOBMA cmigumx (po3IIyKoBuUX) jili, BifoMocTi mpo ¢axt
Ta METOAM IIPOBENEHHA AKUX He IiJIATAOTh PO3TOJIOIIEHHIO, 3a BUHATKOM
Bumnazkis, nependadennx KIIK (u.1 ct.246 KIIK) [1]. Pimenns npo mpoBemeHHs
HeIJIaCHUX C/TigYuX (PO3IIYKOBUX) Aiil MpUIMaE CTiguuii, IPOKypop, a Y OKpeMux
BuInaakax, nepegbadenux KIIK, — cmigunit cyajs 3a KIOIMOTaHHAM IPOKypopa abo
3a KJIOIIOTAHHSM CJTiTY0T0, TOTOKEHOTO 3 IpoKypopoM. Crigunit 30608’ 13aHmit
HOBIIOMUTI TPOKypOpa INpO NPUIHATTA pPilleHHA LIOAO0 IPOBEJEHHA IEBHUX
HeIJIaCHUX Cliguux (pO3IIYKOBUX) Aiif Ta OTpuMaHi pesyapratu. IIpokypop
Ma€ IpaBO 3a00POHUTM IPOBEEHHsA ab0 MPUIMHUTU IOJAJIblIE IIPOBEJEeHH:
HeIIACHVX C/TiTuuX (pO3IIyKOBUX) Aill. BUK/TIOYHO IIPOKypOp Ma€ paBo NPUITHATI
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pillIeHHs PO IPOBeJieHHs TaKoi HeT/IacHOI c1igyoi (po31rykoBoi) Aii, AK KOHTPOTIb
32 BYMHEHHAM 3/I09MHY.

PimenHs mpo mnpoBemeHHsA HermacHOl cmiguol (posmykoBoi) pil cmigumi,
IIPOKYPOP BMK/IAJAE€ B IOCTAHOBI, KA MA€ BIAIOBIZATY BMMOIaM CT.CT. 246, 251
KIIK Ykpainu, K10 1is1 fist IPOBOAUTHCS 6e3 JO3BOMY CIifY0r0 CyAi, abo B HeBifI-
KIaJJHUX BUIIAfIKax, epenbadenux ct. 250 KITK Ykpainu.

KnonoranHus cniggoro, npoKypopa cl1ifuoMy CyAgi Ipo GO3Bia Ha IPOBENEHHA
HeIJIaCHOI C/1i1901 (po3IIyKoBoi) il MOBMHHE BiNIOBiZaTV BUMOraM, 3a3Ha4eHNM y
c1.248 KIIK Ykpainu, Ta MaTepiasaM KpMMiHa/IbHOTO IPOBA/I>KE€HH, AKi Ha[Jal0ThCSA
NMIIe Ha BUMOTY CJIiJ90TO CYAAL JIs MiATBEPKeHHS HeOOXiTHOCTI IPOBeJeHHS
HeIIacHOI ctifyoi (posurykosoi) aii [2].

Posrnapg xnonoTtanb npo HafaHHA fo3Bony Ha nposefenHa HCP]I Binnecennit
[0 TIOBHOB@XXEHb C/IJYOT0 CYAJi, 3[IICHIOETbCA CIIJYUM CYANEI0 anenAaliifHoro
CyZy, B MeXXaX TepUTOpiaZbHOI OPUCAUKIiI AKOTO 3HAXOAUTHCA OPTaH JOCYOBOrO
poscmifiyBaHHA, a B KPMMiHa/lbHUX IPOBA[PKEHHAX IIO4O KPMMiHAIbHUX IIpa-
BOIIOPYIIEHb, BifITHECEHUX [O MifCYFHOCTI BuIoro aHTMKOpPYILIiiHOTO Cyny, —
omipgunM cypgeto Bumoro antukopymuiiinoro cyny (4.1 cr. 247 KIIK). Y 38’a3ky
YyM 3 BUHMKA€E NUTAHHA YOMY 3aKOHO[aBelb He Jla€ IpaBa HalaBaTU [JO3BiN
Ha nposefieHHi HCPJ cynni micuesoro cyny. BigmosigHo mo 4.l cr. 31 KIIK
KpMMiHa/IbHe IIPOBA/PKEHHA B CY[i IIepHIOl IHCTAaHLii 3JiICHIOETbCA CYLMIEI0
0fHO0C000BO KpiM okpemux Bunajkis. Cypas mepuioi iHcTaHIil Mae IpaBo
IPU3HAYNTY IIOKapaHHs 10 10 pokiB no3basneHHs Bomi. BinmosigHo Bin HamineHnit
BOCUTD INMPOKUMM BIaJHUMM ITIOBHOBAXKEHHAMMU 1IO/I0 3Mi/ICHEHHA IIPABOCYIA.
Tomy He3po3ymino YoMy 1ieii Cynfid He Mae IIpaBa HaflaTy [O3Bi/l HAa IPOBENEHHs
HCP]I. BignosifgHe posumpeHHs IOBHOBaXEHb CYAZ1 IepIIol iHCTaHIIil CyTTEBO
cripoctuno 6 i ontuMmisysano pobory mopo nposeneHHs HCPJ] Tak sk cupocTuiio
0 mpolLenypy OTpUMaHHS Bi/JIIOBiJHOTO JO3BOIY.

HernacHi cnigyi (po3irykoBi) aii cyTTEBO po3IIMPIOIOT MOXK/TMBOCTI 30MpaHHS
JOKa3iB y KpMMiHa/IbHOMY Iponeci. PasoMm 3 TMM npy BMKOpPUCTaHHI LMX JIiil y
KPMMiHaIbHOMY IIPOBA/I>)KeHHI MOBa JiJie IIPO CYTTEBI 0OMeXXeHHS ITpaB IPOMAJIsIH.
3posyminomosacrocyBanta HCPJI i1t po3KpUTTA TAXKKOT0a60 0COO/MBO TSXKKOTO
37I04MHY € JOLJIbHUM pPasoM 3 TUM Taki 3aco0M ITOBMHHI BUKOPUCTOBYBATHCS
TIZIBKY Y BUITaJIKaX KOJIM IHIIMM YMHOM 3i6paTu oKasu HeMOXXIUBO. [IpoBeneHHs
HCP]l noBuHHO IpOBOAUTICA Y CYBOpiil BifnmosigHOCTI fo nmepep6avennx KIIK
BUIMOT OCOO/IMBO IIO CTOCYETHCS JOTPYMAHHSA IIPY IIbOMY IIpaB IIOAVHU. TuM He
MeHIIEe YIIOBHOBa)KEHHI JlepKaBHi OpraHy JONYCKAIOTh IIOPYIIEHHA 3aKOHO/IaBCTBA
npu nposeneHHi HCPJI B Tomy 4mcrti i 11of10 MOpyILIeHHA IIpaB IIOANHM.
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OpHUM 3 CyTTEBUMX NOPYLIEHDb NpaB JIOAVHU AKi JONYCKAIOTbHCA IPU IpPO-
BeeHHi HCP]] € mopyuieHHs npaBa Ha 3aXMCT 0COOM LIOO AKOI IPOBOJVIINCDH
HCP[I. Tax ct. 290 KIIK nepen6adae mpaBo HiZ03pHOBAaHOTO O3HANOMUTNCS 3
MaTrepiajaMy KPUMIiHAJAbHOTO IPOBAJKEHHA IIiC/IA 3aBepLIEHHSA [JOCYOBOTO
poscmigyBaHHA i 3pobuTy BifMOBigHI KOMil ImpollecyaabHUX JOKYMEHTIiB. Aje
AK TI0Ka3ye MpaKTUKa Cli4i, IPOKYpOpM 4acTO He JJO3BOJIAIOTH POOUTHU KOIIil
nporokoniB HCPJI Hi HaBiTh O03HaloMIOBaTUCA 3 iX 3MicToM. CKapru Ha Taki
Iil MpaBOOXOPOHHUX OPTaHiB CYHOM fK IPaBUJIO HE 3a/l0BOJIbHAIOTBHCA. 3PpO-
3yMiJIO Iie € MOPYLIEHHs IIpaBa 0cOOY Ha 3aXVCT i 3acafiy 3MarajabHOCTI CTOpiH
Yy KpMMiHaZTbHOMY NPOBA/KEHHI. BiflIOBifHO NpaBM/IbHOK € MO3UILiA IO TaKi
IOPYILIEHHA MOXKHa 6yo 6 ycynyTn Bignosiguumu sminamu go KIIK, a came no
4.4 c1. 254 KIIK i nepeg6aunty npaBo CTOpPOHU 3aXUCTy pobuUTH KoIii mporo-
koniB HCPJ] B Tomy umcni [3, ¢.186]. Tako>x HayKOBIAMM pO3IIAKAIOTHCA TaKi
nopyueHHs npas ocobu npu nposegenHi HCPJ sk moMmuiku i mpu ckaafaHHi
npotokoniB HCPJI; HenosifomnenHs oco6u mopo sskoi mposopunucst HCPI mo
€ nopymeHHsAM cT. 253 KIIK sika mepenbavae, 1o oco6yu KOHCTUTYLIHI TpaBa
AKUX OY/IM TUMYacOBO 0OMeXeHi ITij] 4ac mpoBefieHHs HeIJIaCHUX CIifuux (pos-
IIYKOBUX) AIilf, @ TAKOXX IifIO3pIOBAHMIA, IOTO 3aXMCHUK MAIOTh OyTU MUCHbMOBO
HOBiffoMJIeHi TPOKYpopoM abo 3a JIOro JOPYYEHHSAM CIi[4UM IIPO Take obMe-
JKEHHS; BiZICYTHICTb y MaTepiajiaX KpMMiHa/AbHOTO IPOBAa KE€HHA yXBasl CIIiJi-
4OTo CyAAi Mpo HaJlaHHA Ho3Bony Ha npoBefeHHsa HCPJI; npogosxeHHA BTpy-
YaHHA y IpUBaTHe XXUTTA 0cobu nicna gocarnenns metu HCPJI, xonu crpoxk gii
yXBa/u CiJ40ro CyAAi Npo HaflaHHA f03Bony Ha npoBefeHHA HCP]I me TpuBae;
nposeneHHsa HCP]] HeynoBHOBa)keHOI 0c060I0, i AK Pe3ynbTaT BiICyTHICTD Y
MarTepianax IpPOBaJ KeHHsA MOPYYEHH:A CIifYOro OIEpaTMBHOMY IiIpO3Iiny
Ha npoBefeHHs HCPJl, y Bunmagky Komm BOHa IPOBOAUTHCS caMe CIiBpPOOiT-
HUKaMM OINlepaTMBHUX MiJpO3AiNiB; MpoBOKalid CaifuuM (IPOKYypOpOM) BUM-
HEHHA 3/I0YMHY IIIAXOM BUKOPUCTAaHHSA HEJO3BONIEHNX IIPUIIOMIB; IPOBEI€HHA
HCP]I cniBpobiTHMKaMM IIPaBOOXOPOHHMX OpraHiB 6e3 BiAIOBITHUX HifcTaB
Toio [3 ¢.190-196].

Bucsitmoloun okpemi npo6nemHi nuranus nposenenns HCPI 3ineBua A.M.
3a3HayYa€ 110 Oi/BIIICTD MPOLjeCyaIbHUX ITOMIUIOK TIOB sI3aHi i3 HeBiJIOBiTHICTIO
IIPOTOKOJTY 3a Pe3yIbTaTOM IpPOBEJIeHHA HeITIACHUX CIifuMX (pO3IIYKOBMX) Aiil
NIOJIOKEHHAM, 1[0 BU3HAYAIOTh NopAnok ix 3piichenHs y KIIK VYkpainm (inomi
IIPOTOKO/IM He MICTATH BijoMocCTell IIpo Oe3rnocepenHiil Xil IpoBeeHHs Aiil; Ma€e
Miclie HeBifIIOBi[HICTb JaHMX Ha MaTepiaIbHIX HOCIAX Ta iHdopManil y mpoToKoIi;
omnuc 7 ¢$akT MakyBaHHS PEYOBUX JIOKa3iB, BUIYYEHUX Y pe3y/IbTaTi MpOBeeHHs
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#ii MOXyTb OyTHM 37iliCHEHI He HaJIe)KHUM YMHOM; HEZOCTAaTHI BilOMOCTi mpo
crenjamicTiB, 10 3a/y4anich; HENOCTOBIpHI HaHi Ipo dbakTuyHMit Yac, Micie
IPOBeMIeHHs TaKMX CITiAYuX Aiit Toio) [4, C.143].

BucHoBKM. Po3mmpeHHs MOBHOBAXXEHD CYAi MiCIIEBOTO CyAY LIOJO HaflaHHA
JIOMY MO>X/IMBOCTI faBaTu 03BN Ha nposefeHHA HCP]] cnpocTuTh BigmoBifHy
IpOLEeAYPY i po3MMPUTb MOXINBOCTI ozio mposefeHHsa HCPJl ynoBHOBaKeHUMU
IPaBOOXOPOHHMMM OpraHaMM ILUIAXOM 3MEHIIEHHA 4Yacy Ha TPUMAaHHA
Bi/INIOBIZTHOTO JO3BOJLY.

JJopeYHMM € pOsIMpeHHA IpaB CTOPOHM 3aXNCTY LJOJO O3HAMOMJIEHHA 3
Marepiazamu JOCyJOBOTO PO3CIilyBaHH: IiC/IA I0TO 3aBEPLIEHHS 10 CTOCYETHCA
o3HaitfomneHHA 3 Marepiamamu HCPI.

3acrocyBanHa HCP]l y mocymoBoMy pos3ciifyBaHHI Ma€ cTany IPaKTUKY
IOpYIIeHb 3aKOHOMABCTBA, IO IIOB’S3aHO AK 3 IMOMMIKAaMM SKi JOIYCKAaIOTh
ocobu saxi nposogumu HCPJ] Tak i 3 okpeMumu HefjonikaMy KpUMiHaTbHOTO
IIPOLeCYaIbHOTO 3aKOHOAABCTBA TOWO. [l TOTpUMaHHA GalaHCy MK IOpy-
IIEHHAM IIPaB JMIOfVHA i 3aCTOCYBAaHHAM y KPMMiHa/JIbHOMY IIPOIECi BUKOPH-
CTaHHsA HeIMacHi cnigdi (posiykoBi) fiii MOBUMHHI 0COOIMBO peTeIbHO IJIAHY-
BaTVCs i IPOBOAUTICS 3 JOTPUMAHHAM HepenbadeHol npouenypu. [Ipakruka
nopyueHb npas ocobu npu nposefeHHi HCPJ] cTaBuTh NUTAHHA He JINIIE IPO
3aKOHHICTb IPOBEJIEHHA TaKol [Iil, ajle TaKOX i IPO IpPaBUIbHICTb HAABHOCTI
TaKOTo croco6y 36mupanHa fokasis y KIIK.
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KPUMITEBUY Onbra BonogumupisHa,
npodecop xadenpu KpUMiHAIBPHOTO IpaBa
HanionanbHoi akazeMii BHYTpillIHIX cIIpas,
KaH/U/aT OPUANYHUX HAyK, IIpodecop

EKOAOTIYHA LWKOAA 9K BOEHHUN
EKOAOTIYHUIN 3AOYMH: KPUMIHAABHO-
NMPABOBA XAPAKTEPUCTUKA MiIXXHAPOAHOIO
TA HALIOHAABHOTO 3AKOHOAABCTBA

CporopHi kpaiHa-arpecop, 3aBJja€ HeIIONIPaBHOI KO/ 1€ OJHil1 MOBYa3Hil
JKepTBi 1ji€l BifiHM — HABKOMIIHbOMY NIPUPOSHOMY cepemoBuiny. CraseHi micu,
3abpynHeHi Ta OTPY€EHI BXKKMMY MeTaIaMy PiKy, 03epa Ta IPYHTH, TUCAYi BOMTUX
TBAapUH Ta 3HUILEHNUX POCINH, 3aMiHOBaHI Ta OKYIIOBaHi TepUTOPii IPUPOJHO-
3aroBigHOrO QOH/AY — Ije pe3y/IbTaT HeBUIIPaBIaHOI poCiichbKoi arpecii, Big Axoi
CTpaxkfiae yKpaiHcbKa npupoza. 3a odiuitHuMm faHUMY, B YKpaiHi 3 MovaTKy
nosHoMacmTabHol BiltHM BuABIeHO noHapy 2000 BUIALKiB IIKOAM NOBKI/IIIO,
TOOTO I]e Ti/IbKY 3/I049MH, 5IKi 3apiKCyBaHO Ha i JTKOHTPOIbHUX Ta IEOKYTIOBAHNX
tepuropisax. Heob6xigHo koHcTaTyBaTH TOM (haKT, IO B CBiTi He icHye iHCTUTYLi]
I CYZOBOIO IlepeciijlyBaHHA BiJICbKOBUX 3/I0YMHIB IPOTU JOBKI/IA, TOMY
I Iiel MeTm 6ym/1 CTBOpeHi cmenianbHi MiKHapopHi MexaHismu. Takum
MeXaHi3MOM MOXKe CTaTy CIeljia/bHUil TpUOYHAT Ta KOMicis 1o pemaparisam
3a 3aIOJliIHy IIKOAY MOBKi/NIIO, AK y BUNAAKYy BiiHuM Ipaky mporm KyseiiTy
(Toni ipakcpKor apmiero 6ynu mifipBaHi HapTOBI CBepAIOBUHM, fAKi mamamu 8
Micanis nocninp). Mixuapogauit kpuminanpauit cyn (MKC) BusHae mikomy
HaBKOJIMIIHbOMY IIPUPOJHOMY CEpESOBUILY BilICbKOBUM 3/I0YMHOM, a CaMe y CT.
8 PumMmcbKkoro cTaTyTy', e #jieTbCcs PO «HAaBMMCHE 3[[ifICHEHHS HaIajy, yCBi-
IOMJIIOI0YM, 1[0 TaKVII Halaj 3aBAAcTh IIMPOKOMACIITaOHOI, ZJOBrOTPUBAIOI Ta
CepII03HOI LIKOIY IPUPOJHOMY CepefOBUIILY, sike Oye IBHO Ha[MipHUM II0 Bifi-
HOIIEHHIO 10 KOHKPEeTHOI Ta IPAMOI 3arajibHOI 04iKyBaHOI BilICbKOBOI IIepeBarn»
CTAaHOBUTDH BiJICBKOBUM 3/I0YMHOM. Y MI)KHapOZHOMY I'yMaHiTapHOMY IIpaBi €
JKenescbki KoHBeH1ii 1949 poky Ta [JolaTKOBi IPOTOKOIN O HUX, 3TifHO i3 CT.
55 IIpoTokony * mpu BefileHHi BOEHHMX [iiil Mae 6yTu BuUsABIeHa TypboTa mpo
3aXVCT IPUPOJHOIO CepeNOBNUIIA BiJ] IIMPOKOI, JOBIOYaCHOI i CEpi103HOI IIKO M.
Taxnit 3axucT BKII04a€e 3a60pOHY BUKOPUCTAHHA MeTO/iB a00 3ac06iB BefjeHHA

1 https://zakon.rada.gov.ua/laws/show/995_588#Text
2 https://zakon.rada.gov.ua/laws/show/995_199#Text
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BiifHM, 1110 MAIOTh Ha MeTi 3aBHaTy abo, sIK MO>KHA O4iKyBaTy, 3aBJayThb TaKol
IIKOAY NPUPORHOMY CepefOBUINY I TUM CaMUM 3aBHAAYTh IIKOAY 3[JOPOB’I0
abo BIDKMBaHHIO HaceneHHA. Kpim Toro, 3a60poHeHO 3HUIYBaTH Ti 06 €KTH,
AKi HeOOXiHI A1 migTpUMaHHA ICHYBaHH 3 METOI0 3MYCUTH JIIOJ€il IIOKMHY TH
TEPUTOPil0, BUKIMKATK Tonof. OfHUM i3 KII0YOBUX JOKYMeHTiB € KoHBeHIiA
Ipo 3a00POHY BiiflCBKOBOTO 260 6Y/b-sIKOTO iHIIOTO BOPOXXOTO BUKOPUCTAHHS
3aco0iB BIUIMBY Ha HpPHUPOAHE cepefoBuine. TakMM YNMHOM, BakK/IMBICTh
3aXJICTY NPUPOJHOTO CepefoBUINa IijJ 4ac i miciaa 30poilHNX KOHQIIKTIB Bce
Oinblle CTae NMUTAaHHAM HOMEp OAWH Yy cBiroBomy cycminbcTsi. Ilomepenni
MIDKHApOJHI I'yMaHiTapHi IpaBujIa HajaBanay HABKOIMIIHbBOMY CepeoBUILY
O0OMeXeHMIT 3aXUCT y KOHTEKCTI MDXHapOZHUX 30pOiHMX KOHQIIKTIB, TOMY
excrieptu Kowmicii Mi>kHapogHOro mpasa movanu po3poOKy HOBUX MeXaHi3MiB
II0 3aXVCTY IPUPOAY Mifl Yac Ta Mic/A 3aKiHYeHHs 36 pOIIHOr0 KOHQIIIKTY/BilTHNL.
PesynbraToM € [OKyMeHT, AKuil yxBanennit [enepanpHoio Acambreero OOH y
rpyani 2022 poky, a caMme 27 mMpaBOBUX IPUHLUMIIIB 3aXUCTY HABKOMUIIHbOTO
cepemoBuma y 3B’a3Ky 3i 36poitHumu konduikramm (PERAC - Principles
of the environment in relation to armed conflicts). ITpuanunu PERAC
BifoOpa)karoTh psf BOXIMBJUX MOMEHTiB. Hanpukmaj, BOHM 3aKIMKAIOTD yPAAN
Ta MDKHapOJHi OopraHisanii criBIpamnioBaTy y NpoBefieHHI «II0CTKOHMIIKTHOI»
OLIiIHKM Ta YCYHEHHsA HIKOAYM HAaBKONMIIHBOMY CEPENOBMINY, BKIIOYHO 3 TUMN,
[e 3aJVMINKY BifHM CTaBIATH Mif 3arpo3y 3HOPOB’sl HaceJleHHSA Ta MAloTh
IIOOKNI JOBrOCTPOKOBMIT BIUIUB Ha Oe3IeKy Ta 3aco0u [0 iCHyBaHHA /ofiell.
Biitna B YKpaiHi BIUIMHYy/IA Ha IpoLeC Ta MBUAKICTh yXBaJeHHA NPUHLNUIIIB
PERAC Tenepanphoo Acam6bneero OOH - 3abpymHeHHA IPYHTIB, BOJHUX
00’eKTiB, 3HUILEHHS POCIMHHOTO i TBAPMHHOIO CBITY Ta HAC/i/KM 3HUIEHHS]
IIPOMUC/IOBMUX IIANIPUEMCTB, MIJIITOBXHYAM CBIT 4O IOIIYKYy HOBMUX IIJIAXIB
BUpIllIeHHA NMUTaHHA 30epe>XeHHs Ta BifIHOBIEHHS JOBKI/UIA Mif 4ac Ta micia
BiitHM. Cepen 27 HNpUHIUIB € Taki, 1[0 HEOOXiHO HPUBEPHYTU OCOOIUBY
yBary B paMkax po6OTM! IO CTBOPEHHIO peajJbHUX MeXaHi3MiB JiIsl OTpUMaHHA
BiJIIIKOAYBAaHHS 3a 3alOfisHI 3/I0YMHM HPOTH IPUPOAU. 3TiTHO JeB SITOrO
npuHnun PERAC Bkasye Ha Te, 1110 «Mi>)XHapPOJHO-IIPOTUIIPABHE [IiAHHA lep>KaBN
110710 36pOITHOTO KOH(IIIKTY, siKe 3aB/la€ IIKOAY HaBKOIUIIHBOMY CepeLOBNILY,
TATHE 3a cO00I0 MDKHApOAHY BiANOBifanbHICTH fep)kaBu, sgKa 3000B’s13aHa
MOBHICTIO BIJUIKOAYBaTM TaKy LIKOAY, BKIYAK4YM IIKOJY HAaBKOIUIIHbOMY
cepemoBuily». CaMe NPUMHLMIN IO 3aXMCTY HAaBKONMIIHBOTO CEPENOBMINA Y
3B’A3KYy 3i 36portHMM KoHIikTamMy, yxBaneHi [enepanbnoro Acambreero OOH,
CTAaHYTb TUM [i€BUM MDKHApPOZHMM MeE€XaHi3MOM, 3aBJAAKM AKOMY BJAaCTbCA
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IIOKapaTy pOCil0 3a WIKOAY YKPalHCbKOMY J[OBKI/UIIO AK CK/IaJOBill CBiTOBOI
eKOCUCTeMU, 0COOIMBO B’ ATNIT IPUHLINII MOXe OyTY K/II0YOBUM /1A YKpaiHu
B Majl0yTHbOMY IIISAXY 0 NOKapaHHA pd. PeecTp BOEHHMX 3710YMHIB IpoTH
IOBKi/IA Mae OyTM OKpeMuM OO’€KTOM HOKa30BOi 6asy y Ipoleci mpursr-
HEHHA pocili po BignosimanbHOCTI. AK mpuknan, 6.06.2024 — Ha POKOBMHU
pyiinyBannsa KaxoBcpkoi rpe6ni Truth Hounds (TH) ta Project Expedite
Justice (PEJ)** my6nikyrooTh 3BiT° mpo NmpuMYMHM Ta HACTigKM Iji€l KaTa-
crpodpu. Takox, opranisania saknukae MiDKHapogHNIT KPpUMiHATBHUI CYJ,
BU3HaTH 3HNIMEeHHA KaxoBChKOI rpe6ni BOEHHNMM 3/10YMHOM HIPOTU JIOB-
Kimma. Bracnigok migpusy Pocielo mam6m Kaxoscbkoi 'EC 3aBpaHo 36uTKiB
JOBKIJIZII0 OPIEHTOBHO Ha 55, 63 M/IpA I'PH Ta 3aTOIJIEHO 5 HaceNeHMX IyHKTIB.
PyitHyBaHHA Tpebi1i Ta mojjablle OCyIIeHHs BOZOCXOBUIA 301MbIININ PUSUKA
Oe3nexy Ha 3anopisbkilt aromHii enekrpoctanuii (3AEC).

Hacnigkn sanmennsa Kaxoscpkoi 'EC s 6e3nexu peakTopiB y 3amopixoki
€ 3HAaUYHUMM Ta BKJIIOYAIOUNM IIepe3alyck OfHOro abo Oinblle peakTopis,
MOXYTb OyTM HeOe3IeyHMMU Jisi eKonorii. Y 3BiTi ommcaHO pyilHIBHMIT Ta
IIMPOKOMACIITAOHMIT BIUIMB Ha HABKOJMIIHE cepefoBuile: Booui pecypcu:
3HJDKEHHsI piBHsA IiI3eMHMX BOJ, 3a0py[HEHHs, HMOTEHLiiHi JOBrOCTPOKOBI
BIUIMB) Ha 3allacy NMUTHOI Boxu. Bmpamu Giopisnomanimms: BTpaTa BOJHUX
cepeioBuUII, MacoBa 3arubenb POCAMH Ta TBAPUH, IHOTEHI[iHE 3HUIEHHS
IPUPOJOOXOPOHHMUX TEPUTOPIl Ta JOBILOCTPOKOBI HACHIKM I/Id €KOCUCTEM
periony. 300poe’s spyHmie: MOCUIEHHS BiTPOBOI eposii, MOTeHLiiTHe 3aCONeHHA
IPYHTIB HIDKYE 3a TE€Yi€l0 Ta PUSUKMU [AJIA CiIbCbKOTOCIOAAPChKOI MPOAYK TUB-
HOCTI Ta 3[0pOB’s /Iofiell Yepe3 3a0pynHeHHs I'pyHTIB. | MoxHa kBamidikyBarn
sHMmeHHsA KaxoBcbkoi faM6bu, SK BOEHHMII 3/I04MH Ta 3a3HAYUTU SK
OCHOBY IS TIEPIIOTO 3acTOCYBaHHA MIDKHApOJHUM KPUMIiHAaJIbHUM CY/IOM
crarti 8(2)(b)(iv) Pumcpkoro craryry. [onoBHe Ije TakoXX CHpuUsA€ PO3BUTKY
MDKHApOZHOI IPAKTUKM IJOAO BUPIIIEHHA €KOJIOIiYHMX 3/I0YMHIB 4Yepes
icHyroue KpuMmiHambHe 3akoHOfaBcTBO. IIfo cTOoCyeThbcA HalliOHaTbHOIO
3aKOHOJABCTBA, TO y KpuminanbHOMY Kopekci Ykpainu mepembadeHo cT. 441
KKVYkpainu fe Bu3Ha4Yae «eKOLMMA» K MacoBe 3HMIIeHHsA (rnopu 4 dayHu,
OTpyeHHs aTMocdepy UM BOJHMX pecypciB Ta iHm pii, Aki copuwymHMIN
ab0 MOXYTb CIPUYMHUTM €KOJIOriuHy karacTpody. I Tak, synmmHumocs Ha
Kmacudikanii ekomorivHux 3mounHiB: BogHi pecypcn - 3a6pynHeHHS BOIHMX

3 https://truth-hounds.org
https://www.projectexpeditejustice.org

5 https://www.greenpeace.org/ukraine/rozsliduvannia-ta-zvity/1902/truth-hounds-voiennyi-zlochyn-proty-dovkillia-
prychyny-ta-naslidky-znyshchennia-kakhovskoi-hes/
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pecypciB CTOPOHHIMM IpefMeTaMy Ta pedoBMHaMM (HaBMUCHe a0 BHACIIiZOK
pe3y/nIbTaTy BOEHHUX Aiil CKMJAaHHA a00 BUIVBAHHA 3a0pY[HIOIYNX PEYOBMH
y piuky, o3epo, Mope, iHII BOAHI 00’€KTH; NOTPAIUIAHHA y BOJHMUII 00 €KT
BilICbKOBOI TeXHiKM 41 6ionorivnux 06’ ekTiB). BilicbKOBi Bigxoam — 3acMiyeHHs
TEepUTOPill NpefAMeTaMM BilICBKOBOTO YCTAaTKyBaHHs, 030poe€HH:, Gionoriusi
3a/MIIKN. (CKYNMYeHHsA Ta/4M IOOJVHOKe PO3Mill[eHHA B CEpeOBUINI yIaMKiB
CHapAMiB, paKeT, iIHIIOTO BilfICbKOBOTO OCHAIll€HHS; PO3MillleHH:A B CepeOBUIIi
6ionoriuanx 3anuukis (Tin, vactud Tin). [IpoMmucnoBi aBapii — MOIMIKOIKEHHS
a60 3HMIIEHHA O0’€KTiB IPOMMCIOBOCTI (BIy4eHHS CHapAAiB y HadToOa3M;
PYVIHYBaHH Ta MOXeXi Ha IPOMUCIOBUX HiJIPUEMCTBAX; BUKUAM B MOBITpA
4y CKUAHHA PigKux 3a6pynHmBaanI/Ix PEYOBMH Yy MOBKI//IA BHACTIZOK BOEH-
Hux piin). Pagianiiini 00’ekTM — HOLIKOMKeHHS ab0 3HUIIEHHS pajiallifiHO
HeOe3leyHNX 00’€KTiB (BIyYyeHHS CHapARiB 4y IHIINWIT BIUIMB Ha sAfepHI
YCTQaHOBKM Ta JKepea iOHi3yIo4oro BMUIIPOMIHIOBAaHHS; IOXKeXi Ha 00’€KTax
aroMHOI iHdpacTpykTypn). IpyHTH - MOWIKOMKEHHS IPYHTY Ta POCIMHHOCTI
Ha IIPUPOJHMX JiNAHKAX i CITbCPKOTOCIIOAAPCHKMX 3eM/IAX (IMOUIKOMKeHHA a0
BUJAJIEHHA BEPXHbOIO LIapy I'PYHTIB BHACIIJOK PO3PUBIB CHapANiB, IPOI3Ay
Ba)XKOI TexHiky Ta OymiBHMITBA yKpimuteHb i ¢popTudikauiii; posnus y IpyHT
Ia/JMBHO-MAaCTU/IPHUX MaTepiasiB BilicbKOBOI TeXHikM). 3elMeHi HacafyKeHH —
IOIIKO/KEHHsI 200 3HUINEHHs 3€/IeHMX Haca/ykeHb (IIOXKeXa, CIpUYMHEeHa
6esnocepeHbO MisAMM BiiiCBKOBMX a00 BHACHiZoOK O0OIB; 3aBJaHHsA IIKOAU
3eneHilt inppacTpykTypi (1icu, mapky, CkBepu) 4y OKpeMIM JiepeBaM BHACIIIOK
6oMbapayBaHHA).

Galyna DIDKIVSKA,

Professor of the Criminal Department

of Law and Process of the State University of Ukraine,
Doctor of Law, Professor

CURRENT ISSUES OF CRIMINAL LIABILITY
FOR INTERFERING WITH THE PROFESSIONAL
ACTIVITIES OF JOURNALISTS

Currently, Article 171 of the Criminal Code of Ukraine provides for «illegal seizure
of materials and technical means collected, processed, prepared by a journalist, which
he uses in connection with his professional activities, illegal denial of a journalist’s
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access to information, illegal prohibition of coverage of certain topics , exposure of
individuals, criticism of a subject of authority, as well as any other deliberate obstruction
of a journalist’s legitimate professional activity — shall be punished by a fine of up to
fifty tax-free minimum incomes of citizens or by arrest for a term of up to six months,
or by restriction of freedom for a term of up to three years» [1].

It is worth agreeing that criminal liability for obstructing the professional
activities of journalists during the martial law is a somewhat complicated issue
to solve comprehensively. Protection of the professional activity of journalists
and the right of citizens to receive important information in a timely manner
is possible only on the basis of a system of interrelated norms of criminal
legislation, legislation on mass media and laws providing for citizens’ access to
information.

According to many scientists and practitioners, it is believed that the structure
of the article is such that it does not meet the modern requirements of our society.
Therefore, the Verkhovna Rada of Ukraine has repeatedly tried to improve the
criminal law regulations on this issue and to include in the Criminal Code of
Ukraine the strengthening of responsibility for committing criminal offenses
against journalists.

In order to understand the need to make changes to the legislation, it is advisable
to cite several examples of obstacles to the professional activities of journalists.

Yes, it is documented that security guards periodically did not allow journalists to
enter the building of the Zakarpattia Regional State Administration during regional
council sessions. «This is selective admission of journalists, non-admission of a
separate part to the session of the regional council, which is and should take place
on the basis of the principles of openness and publicity,» said journalist Stanislav
Danko, who was not admitted to the Zakarpattia Regional State Administration due
to the lack of an invitation. He said that «from 2017 to 2020, this was the fifth case
of obstructing journalistic activity in his practice.»

«According to official information from the Transcarpathian Regional
Prosecutor’s Office, in 2020, 9 criminal proceedings were instituted under Art. 171
of the Criminal Code of Ukraine «Obstructing the legitimate professional activity of
journalists», of which 5 were closed [2].

It is worth noting that the motives and goals of obstructing the legal
professional activity of journalists are very diverse: personal animosity,
careerism, misunderstood interests of the service, fear of losing the position,
reluctance to disclose information about the work of the headed institution,
etc. In particular, PERSON_1 was convicted under Art. 171 of the Criminal
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Code of Ukraine, in connection with the fact that she illegally created obstacles
to the journalist’s receipt of information about establishing or refuting the fact
of cruelty to animals on the territory of the headed KP «High-Speed Tram»,
thereby obstructing the journalist’s legal activity [3]. An important element for
the correct qualification of the actions of guilty persons under Art. 171 of the
Criminal Code of Ukraine, the victim of this criminal offense speaks. After all,
the further criminal responsibility of the guilty person depends on the correct
qualification.Please note that according to Art. 1 of the Law of Ukraine «On
State Support of Mass Media and Social Protection of Journalists», a journalist
is a creative worker who professionally collects, receives, creates and prepares
information for the mass media, performs editorial and official duties in
the mass media (in the state or on a freelance basis) in accordance with the
professional titles of positions (jobs) of a journalist, which are specified in the
state classifier of professions of Ukraine [4, p. 302].

According to the note to Art. 345-1 of the Criminal Code of Ukraine under
the professional activity of a journalist in Article 171, 345-1, 347-1, 348-1 of
the Criminal Code of Ukraine should be understood as the systematic activity
of a person related to the collection, receipt, creation, distribution, storage or
other use of information with the purpose of its distribution to an indefinite
circle of persons through print mass media, television and radio organizations,
information agencies, the Internet. The status of a journalist or his affiliation with
mass media is confirmed by an editorial or official certificate or other document
issued by mass media, its editorial office, or a professional or creative union of
journalists [5, p. 131].

The study of judicial practice established that the correct definition of
the method of committing a criminal offense provided for by Art. 171 of the
Criminal Code of Ukraine, affects the correctness of the qualification of the
actions of the guilty person.

Summarizing the above, it is worth emphasizing that the correct definition
of a victim of a criminal offense provided for in Art. 171 of the Criminal Code of
Ukraine, currently represents a significant problem in the field of lawmaking. It
was this that became the subject of consideration by the Supreme Court, which
in its decision dated 19.08.2020, after analyzing the above two definitions of the
concept of «journalist», concluded that the concept specified in the footnote
to Art. 345-1 of the Criminal Code of Ukraine, is much broader than what is
established in the mentioned Law of Ukraine. Thus, the legislator included in the
Criminal Code of Ukraine the functional criterion of the profession of a journalist
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as the basis for the definition of this concept, that is, the status of a journalist
directly related to the activity, with the features specified in the footnote to Art.
345-1 of the Criminal Code of Ukraine, and not with the position held.Next, the
legislator in the note to Art. 345-1 of the Criminal Code of Ukraine «was not
limited to the dissemination of information only through mass media, which
includes print media (press) (Part 1, Article 1 of the Law of Ukraine «On Printed
Media (Press) in Ukraine), audiovisual (electronic) mass media ( Article 1 of the
Law of Ukraine «On Television and Radio Broadcasting»), information agencies
(Article 1 of the Law of Ukraine «On Information Agencies»), but also included
in the specified list the Internet».

So, as we can see, legislative inaccuracies regarding the definition of the victim,
different approaches to the definition of concepts and terms, lists lead to certain
inconsistencies in the qualification of criminal offenses related to obstructing
the professional activities of journalists and leads to problems of bringing guilty
persons to criminal responsibility. We note once again that the protection of the
professional activity of journalists, especially in wartime and the right of citizens
to receive important information in a timely manner, is possible only on the
basis of a system of interrelated norms of criminal legislation, legislation on mass
media and laws providing for citizens’ access to information. In our opinion,
such activities will need to be strengthened after martial law.
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ITam’ami mozo HAyK08020 KepisHUKA
npogecopa Banepis Mamesiiiuyka
NPUCBAUYEMbCA

OENINK Onexcanpp Bacunbosuy,

moxTop dinocodii y ranysi «IIpaso»,

nokTopaHT KuiBcbKoro yHiBepcuTeTy iHTeNneKTyalbHOI
BracHocTi Ta mpaBa HY «Opecbka opuanyHa akageMisi»

AESKi ACNEKTU FOPUAUYHOI NPUPOAU
IHCTPYMEHTIB MYBAIYHOIO AAMIHICTPYBAHHS
B YKPATHI

B ocraHHi [ecATWIITTA BITYM3HAHI HAYKOBLi JOCAINIM IIEBHUX YCIIXiB Y
cdepi afMiHICTpAaTMBHOIO IIpaBa, 30KpeMa PO3BUTKY Teopil my6iyHOro apMiHi-
CTPYBaHHs, OJHAK CUCTeMa TEOPeTMYHMX 3acaf Ije He 3aBeplleHa, TUM Oijblie
IIPAKTHKA a]MiHICTPAaTUBHOI AiATIbHOCTI, 1110 HOTpe6ye nifBuIeHHs epeKTUBHOCTI.
[Tpo6nemu BUABIAIOTHCS K HAa TEOPETUYHOMY, TaK i Ha IPAaKTUYHOMY PiBHSAX, L]0
BJYIMara€ IoOJja/blINX HAYKOBMX MOCIIIPKEHb Ta 3MiH [0 [II0YOrO 3aKOHO[aBYa.
AkTyanpHICTb TeMu OOyMOB/IEHa TAaKOX HeOOXiHICTIO afamTanii iHCTpyMeHTIB
aIMiHICTpYBaHHA O CY4aCHMX peasiil Ta OTpeb CYCIiNbCTBa JIs 3a0e3edeHHs
e eKTMBHOCTI mpaBo3acToCyBaHHA [1].

Y ropupaugHii nmiTeparypi TepMmiH «iHCTpyMeHTM IyOIiYHOTO agMiHICTpPY-
BaHHS» BIpoBaanB npodecop P. MenbHUK, MiJKpeCc/TI004, [0 BOHN BK/TIOYAI0Th
HOPMAaTUBHI aKTM, aAMiHICTpaTMBHi aKkTM Ta HOrOBOPM, fKi 3abe3medyrThb
¢dyHKIioHYBaHHSA ajgMiHicTpanii. AZMiHICTPaTMBHI aKTM MalOTb 00OB SI3KOBY
CUJTY, @ JOTOBOPY PEryIIITh BiTHOCMHN MiX OpraHaMu Ta rpomagsHamu [1].
Ileit mipxiy po3po6neHo Ha OCHOBI HiMenbKoi Teopil mMy6IiuHOrO NMpasa, 3rigHO
3 AIKOI0 aJMiHiICTpaTMBHA [iAJIbHICTb € YaCTMHOK BUKOHABYOI B/Iajy, 110 BifjO-
KPeM/TIOETHCS Bijj 3aKOHOJAaBYOI Ta CyZOBOi [2].

YkpaiHcpki HaykoBli, 30kpeMa T. Kpasnosa i H. IleTpoBa, cTBepaKyIOTh, 1110
IHCTPYMEHTM aJMiHICTpYBaHHA BK/IIOYAIOThb HOPMATVBHI aKTy, JJOTOBOPY, IIAaHU
i bakTuuHi gii, cipsMoBaHi Ha 3abe3nedeHHs NyONTiYHMX iHTepeciB Ta KOHTPOJIb
3a JOTPMMaHHAM IpaBoBuX HopM [3]. Bognouac B. lanyHbko mifgkpecrnioe, 1o
i iIHCTPYMEHTU MOXXYTb 3MiHIOBaTUCA 3aJIEKHO BiJl PO3BUTKY aAMiHICTPaTUBHOL
IiA/IbBHOCTI Ta 3MiHM 3aKOHOABCTBA [4].

Oco6muBUM iHCTPYMEHTOM € IPaBOBUII PeXVM BOEHHOTO CTaHY, IO CTaB
KPUTUYHO BXJIMBUM IIifi 4ac cydacHoro 36poitHoro KoH}ikTy B YkpaiHi.
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[leit pexxuMm Hagae [ep>KaBHUMM OpraHaM Ta BilICbKOBOMY KOMaH/YBaHHIO
IOMATKOBI IOBHOBa)>KEHHA i 3abe3ledyeHHS Hal[iOHa/IbHOI Oe3leKy, BKIIIO-
Yalo4yy TUMYAcOBi OOMeXeHHS KOHCTUTYLIHUX NpaB i cBOOOX rpoMajsH y
BM3HAYEeHNX MeXax [5].

OTke, XapaKTepuCTUKa iHCTPYMEHTiB MyO/Ii4YHOrO afMiHiCTpyBaHHA IOJATa-
I0Tb V iXHill IpaBOBill IPUPOi, TONIATAE Y 34aTHOCTI 3abe3redyBaTy JIeriTUMHICTD
it afMiHICTPAaTMBHUX OPraHiB Ta eeKTMBHE aMiHICTPATUBHO-IIPaBOBE PETYIIIO-
BAaHH:A CYCIIJIbHUX BifHOCUH. L]i iIHCTpyMeHTH € 30BHILIHIM BMPa3oM afMiHicTpa-
TUBHOI Jis/IPHOCTI, 1IJ0 CIIPSIMOBAHI Ha peaisaliio myOniyHux iHTepecis, MigTpu-
MaHH: IIPAaBOIOPS/IKY Ta aalTallilo0 O CYCHiIbHUX BUK/INKIB. BoHM 320e311euyIoTh
IIPO30PiCTh i MA3BITHICTD OpraHiB BIAAM Ta CIPUAIOTD e(PeKTUBHOMY BUKOHAHHIO
IIPaBOBMX HOPM, 3aXMIAI04M IIpaBa i CBOOOAY TpOMaIsiH.
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BABAMJIOBA Jlapuca MuxaiinisHa,
acripanTka Kadenpu KpUMiHa/IbHOTO IIpaBa,
npoliecy Ta KpuMiHamictukyu Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTya/IbHOI BIACHOCTI
Ta nnpasa HanioHasnbHOro yHiBepcuTeTy
«OpecbKa OpUAMYHA aKaieMisi»

EKOAOTIYHI KPUMIHAABHI
3AO4YUHUN: SAKOHOAABCTBO
€BPOIMENCBKOIo COKo3yY

BignosigHo fo crarti 17 3akoHy Ykpainm «IIpo BMKOHaHHA pillleHb Ta
3aCTOCYBaHHA NPaKTUKKM €BPONENCHKOro Cyfly 3 Impas moguHm» Bifg 23.02.2006
poky Ne3477-1V [1] cymm mpum po3INIAAi CIpaB 3acTOCOBYIOTb EBpPOIENICBKY
KoHBeHIif0 IPO 3aXMCT IpaB JIIOAMHY Ta OCHOBOIOJIOXHVX CBOOOX i IMPaKTUKY
€spomnericpkoro Cyny 3 npas mopguau ( gani — €CITI) ax mxeperno mpasa.

€CIII HeopHOpa30BO BM3HaBaB NOpyIleHHA cTarTi 8 KoHBeH1ii, konyu MoBa
JilJIa IpO IOpPYLIeHHs ROOpOOYTY /MIOAMHM depe3 IOTipIIeHHs JOBKILIA, 11O
HeraTMBHO BIUIMBAJIO Ha II ocobucre Ta cimeliHe XUTTA. PasoM 3 TuM, He0OXimHO
3a3Ha4NTH, 0 B KOHBEHIIil TPAMO Iie MpaBo He 3aKpimieHo. AHais pimens €CIIJI
cBigunth mpo te, mo Cyp posrisagae came [lep>kaBy sk cy6’ekTa 6e3nocepeHbO
3000B’13aHOr0 3abe3ledyBaTyl HOPMATVMBHO-IIPABOBE pETYIIOBAHHA 3aXUCTY
€KOJIOTiYHMX IIPaB JIO[IVHM.

Bitna B Ykpaini orommwia 6araro mpo6ieM, sKi MoTpeOyIoTh BUpIlIeHHH, Y
TOMY YMCII i eKOJIOTIYHMX, O BUPIIIeHHs AKUX MOTPiOHO HoTydaTy Mi>KHApORHi
IHCTUTYIII, a TAKO)X BUKOPVMCTOBYBATY HAIlpAllbOBaHNI HYMM OCBIJ MD>KHapOJIHO-
IIPAaBOBOTO PETyTIOBAHHA 3aXJCTy HaBKOIMIIHBOTO CepefoBMINA i 3abe3ledeHHA
eKOJIoTiuHOI Oe3nexn [2].

Hapasi MOXnuBOCTi HalliOHaAbHOI IPABOBOI CUCTEMM YKpaiHM BUABUINCA
SIBHO HEJJOCTATHIMU /ISl BUPillIeHHs Ipo6IeM 3aXMCTy IIpaB IPOMAZIsIH B YMOBax
HEraTMBHUX i HeOe3MmeyHNX KIIMaTUIHNX 3MiH.

BipnosigHo mo 3akony Ykpainu «IIpo 3aranpHopmepKaBHY Iporpamy afaim-
Tallii 3aKOHOAaBCTBa YKpaiHM /10 3aKOHOJABCTBa EBpormeiicbkoro Corwo3sy» Bif,
18 6epesns 2004 poxy Ne 1629-1V, nep>kaBHa NONITUKM YKpaiHM 00 afjanTanii
3aKOHOZABCTBa (OPMYeETbCSA AK CK/IAJOBa 4YacTMHA IIpaBoBOi pedopmu B
YkpaiHi Ta cIpsIMOBY€ETbCS Ha 3abe3Me4eHHs 000B’A3KOBOTO BPaXyBaHHS BYIMOT
3akoHoflaBcTBa €C mifi yac HopMompoekTyBaHHA. [lepkaBamu-dnieHamu €C
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Ha ChOTOZIHI BXXe € OinbluicTh mep>kaB €Bpomny, a Ie AesKi AepkaBu €Bponn
IpeTeHYIOTh Ha TaKe WICHCTBO [4].

3aKoHOM IlepebadeHo, 110 Ha IepLUIoMy eTani BUKoHaHHs [Iporpamm npiopu-
TeTHUMU cpepamm, B SAKUX 3[iMICHIOETbCS aflaliTallisi 3aKOHOJABCTBA YKpaiHN, €,
y Tomy uucri, goBkima [5]. B IIporpami Haronomyerbcs, o caMe Ha MepIIOMY
eTani BUMKOHaHHA [IporpamMy HeoOXiZHO NPOBECTU IOPIBHIBHO-IIPABOBE [O-
CJTiZPKEHHA BiJIIOBIIHOCTI 3aKOHOAABCTBA YKpainu acquis €ppomericbkoro Corwsy
y npioputetHux chepax [5].

HeoOxigHo 3asHaunTy, mo B €BponeiicbkoMy Corsi icHyI0Tb cyBopi mpa-
BOBi paMKU, CIOPSMOBaHI Ha PEry/llOBaHHA IOPYLIEHb €KOJIOTiYHMX HOpPM Ta
3a0e3eyeHHs NOTPYMAHHA HOPMAaTMBIB JUIA 3aXMCTY JOBKUIIA. 3acHOBaHA Ha
IPUHIMIAX 00epeKHOCTI €BPOIEIiCbKa eKO/MIOTiuHa IIOJiTYKA CTaja ILeHTpab-
HOI y cTpaterii po3sutky €C. Biff mo4aTKy CBOrO CTaHOBJEHHA [0 CyYacHUX
iHiniaTuB, Takux AK €BpomeiicbKa 3e/eHa yroga, €C MOCTiIHO PO3BMBAE CBOIO
HOJTHUKY ISt 60POTHOM 31 CKITATHMMY €KO/IOTiYHMMY BUK/IVIKaMU [4].

€spomnericbknii Co03 aKTMBHO BIPOBAJKYE CBOIO €KOJIOTiUHY MOJIITUKY Yepes
IIporpami iiif, CIpsIMOBaHi Ha 3aXVICT HABKO/IMIIHbOT O cepefioBuia. KpuminanbHa
BiJITIOBi/Ia/IbHICTh 3a MOPYLIEHHSA €KOJIOTIYHMX HOPM B KpaiHax-ydacHuuax €C
perynoerbcs MiHiManbHMMM ctangapramu €C, i [0 MOPYUIHNUKIB MOXYTb OyTU
3aCTOCOBaHI Taki MoKapaHHA fAK WTpag a0 OKapaHHsA 1036aBIEHHAM BOJII.

Heo6xigHo 3asHaunTy, mo 11 kBiTHA 2024 poky nmpuitHATa HOBa JMpexTuBa
€C mpo exosoriuui 3n10unHM, sAKa Habyma ynHHOCTI 20 TpaBHA 2024 poky [6] Ta
saminmna [Jupexktusy 2008/99/EC mpo 3axmcT HaBKOIMUIHBOTO CEPENOBMILA 32
JOIIOMOT 00 KPMMiHAIbHOTO IIpaBa.

[TpyaMHOIO 1IHOTO CTAJIO MIPOBEAEHHS OLIiHKM e(heKTUBHOCTI OCTaHHbOI y 2019 Ta
2020 poxkax, 3a pesynpraTamu siKkux Kowmiciero 3po6meHO BUCHOBOK, 10 JlupekTuBa
€C 2008 poky He Maja JOCTaTHHOTO eeKTy. by/o KOHCTaTOBaHO, IO AK KibKiCTh
CIIpaB IIPO €KOJIOTIYHI 3/I0YMHM, TAK 1 Ki/IbKICTh BMHECEHUX BUPOKIB 3auIIanacs
Iy><e Hu3bKo. HaromomeHo Ha ToMY, 110 CaHKIii 6y/Iv HaiTO HUSBKMMI, 1100 Oy TH
CTPUMYIOUVIMM, @ TPAHCKOPIOHHE CHiBpOOITHUIITBO OYy/I0 HEZOCTaTHIM. 3BEPHYTO
yBary Ha iCHyBaHHA IIPOTa/IMH Y IIPaBO3aCTOCYBaHHI B YCiX JlepKaBaX-yleHaxX i Ha
BCiX piBHAX JIaHIIIOXKKA [TPaBO3aCcTOCYBaHHA (MO, IPOKypaTypa Ta KpUMiHa/IbHi
cyan). Ilpy 11pOMy HpOBeieHHS MOHITOPMHIY e(eKTMBHOCTI NPOBaIPKEHb ILIOJ0
€KOJIOTIYHMX 3/I04MHIB YCK/IAIHIOBA/IO BiICy THICTh JOCTOBIpHMX HaHUX [7].

Hosa [lupextusa €C 2014 poKy 100 €KONOTiYHMX 37I0YMHIB IOK/IMKaHa
HOJIIIINTY PO3CIilyBaHHA Ta Cy[OBe IEPECTilyBaHHA TaKMX IOpPYyIIeHb. BoHa
PpO3IIMPIOE IEepeiK MOPYIIeHDb 1| BCTAHOBIIE ONHAKOBI CTAHJAPTV CAHKIIN /1A
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¢bisnyHYX i IopuANYHUX 0Cib y BCiX KpalHax-wieHaX. [JUpeKTuBa BU3HAYa€E TaKe
HOHATTA K «KBaaiiKoBaHMII 37I04MH» i mependadae pi3Hi piBHI MOKapaHb s
NOpYIIHNUKIB. Tako)k BOHa Hajlae MiIATPUMKY Ta 3aXMCT AT 0Ci0, AKi MOBimOMIIA-
I0Tb IIPO MOPYIIEHH:, a TAKOXX IMOTEPII/INX Bifl €KOIOTiYHNUX 3/I0UYNHIB [7].

Jep>xaBu-wieHr INOBMHHI 3abe3meunty, mo6 Iji NOPYIIEHHS CTAaHOBWIIN
KpMMiHa/IbHi 37I0YMHY B iX Hal[iOHaTbHOMY 3aKOHOZIaBCTBi[6]. Kpim TOro, fep>kaBnu-
4jieHu OyayTh 3000B’s13aHi BCTAaHOBIIOBAaTY KBasiikoBaHI IPaBOMOPYIIEHHS 3
Oi/IbII CYyBOpPMMU IIOKapaHHAMI, SKIIO OJHE 3 IPaBONOPYIIeHb, BUSHAYECHUX Y
JypexTuBi, IPU3BOAUTH O CEPIIO3HOI MIMPOKOMACIITAOHOI Ta 3HAYHOI KOV 200
PYyViHYBaHHA HaBKO/IMIIHbOTO CEpefoBUIIA. [JMpeKTIBa TAKOXX BU3HAYa€ KOHKPETHI
TUIIM Ta piBHI NMOKapaHb WA Qi3VYHUX i opuAMYHMX 0ci6. TakoXX BCTaHOBIIIOE
nudepeHIiiioBaHy CUCTeMy MiHIMaJIbHMX i MaKCMMa/lbHUX IOKapaHb Y BUITIAAIL
1030aB/IeHHsI BOJI, a I IOPUAMIHUX OCiO 3aIIpOBAJ)KYE [iBa a/JbT€pHATUBHI
MeTony TpadyBaHHA Ha OCHOBI ikcoBaHMX CyM Bif 24 o 40 MinbIIOHIB €BpO Ta
3ara/IbHOTO PiYHOTO CBITOBOrO 000POTY BiiIOBiHOI IOPUANYIHOT OCOOM.

YkpaiHa IIpofoBXye po30yHOBYBaTM CBOE €KOJIOTiYHE 3aKOHONABCTBO Y Bif-
HOBIZHOCTI IO MDKHapOIHUX CTAHJAPTIB Ta 3 YpaxyBaHHAM II00ATbHNUX TeH[IEH-
11iJ1 3 OXOPOHU KOBKi/UIs. BBaXkaemo, 1110 Jy1s1 pUITHATTSA e(heKTVBHOTO Hal[iOHA/Ib-
HOTO 3aKOHOJABCTBa B cdepi NOBKI/UIA HEOOXiTHO BPaxoBYBaTV MDKHapOTHMII
HOCBiJ] Ta 3aKOHOAABCTBO IHIINX KPaiH.
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Odiuiiinuti eeb-catim Esponeticokozo Corwsy. URL: https://environment.ec.europa.eu/law-
and-governance/environmental-compliance-assurance/environmental-crime-directiveen.



MATEPIAAN KPYTAOTO CTOAY, 22ancTtonaaa 2024 poky, m. Kuis 77

KAPIIEHKO Muxona IBanoBuy,

TOKTOP IOPUAVNYHUX HAYK, JOLIEHT,

IIPOBi/IHIIT HAYKOBMII CIIBpPOOITHUK

Jlep>kaBHOI HaYKOBOI yCTaHOBU

«IHcTUTYT iHpOpMalii, 6esnekn i mpasa
HanionanpHoi akazeMii IpaBOBMX HayK YKpaiHI»,
TIOJIKOBHUK IOCTUIII Y BifiCTaBIIi

MPOBAEMMW KPUMIHAABHOI
BiANOBIAAABHOCTI BINCbKOBOCAYXBOBLLIB
B YMOBAX BOEHHOIO CTAHY

KpuminanbHa BifIlOBifa/lbHICTD BilICBKOBOCTY>KOOBIIiB 32 BUMHEHi BiifCHKOBi
KpMMiHaJIbHI IIpaBoONOpyLIeHHs, Hepenbadeni posainom XIX OcobmmBoi yacTHM
KpuminanmpHoro koziekcy Ykpainm, HaOyma 0coOmBoi aKTya/JbHOCTI HiC/IA TOYATKY
B 2014 p. arpecii pociiicpkoi ¢enepanii mpotn Ykpainu, sika TPUBA€E HO IIbOTO
vacy. IligTBep/pKeHHAM 3a3HAYEHOro € 3HayHe 30imbIeHHs oOnikoBaHux Odicom
[enepanbHOro MpoOKypopa KpUMiHa/JIbHUX NPAaBONOPYLIEHb IIPOTH BCTAHOBIEHOTO
IIOPAIKY HeCeHH: BilICbKOBOI CTy>k0u, nepenbadenux ct. 402 — 435-1 KK. Sxmo B
2013 p. ix 6yno o6mikoBaHO 369, To B 2014 p. — 4153, a B 2023 p. ix 3arajbHa Ki/IbKiCTb
cTaHOBWMIA 28666 BUMHEHMX BilICbKOBMX 37104MHIB [1, ¢. 154]. OcobmuBo ix cTpimke
3POCTAaHHA CIIOCTEPIraeThCs Mic/IA MOYaTKy 24 mororo 2022 p. MIMPOKOMACIITAOHOT
arpecii B yMOBaxX IIPaBOBOTO PEXMMY BOEHHOTO cTaHy. OCHOBHMMU NpUYMHAMMU
IIbOTO, SIK BBaXawoThb (axiBui MinicTepcTBa 060ponm Ykpainm i IenepambHOro
mtaby 36poitHux Cun YKpainn e:

1. TpuBamuit TepMiH BHeCEHHs OpraHaMM JOCYLOBOTO PO3CTifyBaHHA Bifl-
NOBiZHMX BifloMoOCTell 10 €OMHOro peecTpy AOCYHNOBMX PO3CIiflyBaHb Ta
TpUBajie NPOBENEHHA JOCYNOBOIO PO3CIiJyBaHHHA, CyJOBOIO POSITANY Y
KPUMiHa/IbHMX IPOBAJKEHHAX, 110 IPU3BOAUTD JO Bif4yTTs Oe3KapHOCTI
BilICbBKOBOCTTY>KOOBIIiB.

2. 3BoiKaHHA KOMaHAVpPaMI IIOJO BiiMOBIIHOTO pearyBaHH:A (HaflaHH IOIIO-
Bijii, TOBiTOM/IEHHS IIPO BUMHEHHS KPUMiHA/TIBHOTO IIPABOIIOPYILIEHH), 110
HPU3BOAUTD JIO BiIIyTTs BCELO3BOICHOCTI cepef BiliICbKOBOCTY XOOBIIiB.

3. HepocraTHs edeKTUBHICTD 3aXOfiB LIOAO 3Mil[HEHHs BilICBKOBOI JUCLIN-
IUIiHM Ta IIPAaBOIOPAAKY, 3anobiranHaA (IpodiTakTUKy) NPaBONOPYLIEHb
cepes 0cOO0BOTO CKIaJy B YMOBAaX BOEHHOTO CTaHY.

4. Tlcuxonoriune Ta ¢isvyHe BUCHAKEHHA 0COOOBOTO CKIAfY, AKUII 3amyde-
HUJI 0 BUKOHAHHA 0O0JI0BUX 3aBJaHb Yepe3 Bif[CYTHICTb CUCTEMHOrO Iif-
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X0y IJOJO oprasisanii porarii 0co60BOro ckiafy Ta 3HaYHMIT BOTHEBMI
BIUIVB BOPOTa.

5. IrHOpyBaHHA KOMaHAMpaMM 3BepHEHb BilICbKOBOCTY>KOOBIIIiB IIOAI0 BUPi-
IIEHHA 0COOMCTNX MPOO/IEMHNX IUTAHD BifICBKOBOCTY>KOOBIIIB.

6. Hwuspkuii piBeHb MiITOTOBJIEHOCTI KOMaHAVPIB TaKTUYHOIL JIAHKY, SAKi He
CIIPOMO>KHi epeKTVBHO KepyBaTH JIisMI Hi/IIOPsATKOBAHUX HiIPO3/iliB a60
He MAIOTh BiJITIOBiIHOTO aBTOPUTETY cepef MifITIernoro 0co60BOro CKIafYy.

7. HenanexxHa miArOTOB/IEHICTD BilICBKOBOCTY)KOOBIIiB Ta HEOCTATHS 371aTOfI-
KEHICTb MiIpO3i/IiB, SAKi 3a/Ty4a0ThCs 1O BUKOHAHHS 00/IOBYX 3aBIaHb.

8. Henanexxne 3abesnedeHHs HEOOXiTHMM O30pPOEHHSM, BilICBKOBOKI TeX-
HiKOIO Ta MaTepia/IbHO-TEXHIYHMMM 3aCO06aMM MigPO3AIIiB, SIKi 3a/;y4eHi o
BUKOHAHHA OOJIOBMX 3aB/IaHb.

9. HepoTpumaHHA coLiaNbHUX i MPaBOBUX TapaHTiil BilicbKOBOCTY>KOOBIIiB,
30KpeMa: HeBYacHa (HENOBHA) BUIUIaTa BCiX BUJIB I'POIIOBOTrO 3abesrie-
YeHHs, y 3B A3KY i3 HEHAJI©)KHOI OpraHisalieo 061Ky 0co60BOro cKiamy
y pasi mepemileHHA BilicbKOBOCTY>KOOBIiB, BUOYTTSA iX Ha /iKyBaHHA Ta
[IOBEPHEHHS1; HEHaJlaHHs BiIyCTOK; BiICYTHICTh HA/IKHUX IOOYTOBUX
yMmoB [2, c. 80].

Ha papgy 3 KpMMiHOMOTiYHMMM aclleKTaMM 3pOCTAHHA BilICbKOBOI 3JI0YMH-
HOCTI MaIOTh Miclle i KpMMiHa/IbHO-IIPAaBOBi IPUYMHMY, Cepefl AKUX BapTO BUIIIN-
T HACTYIIHI.

[To-nepire, moTpedye yTOUHEHHS POJOBMIT 00 €KT IOCATAaHHS BillCbKOBUX
KPUMiHaJIbHUX IIPaBONOpPYIIeHb, mHepenbadeHnx pospinom XIX Ocobmmoi
gactuHu KK, ockinbkyu o6cAr BUMHEHMX i 06TiKOBaHMX BiJICBKOBMX 3/I0YMHIB
3arpoXKye He TiIbKM BiliCbKOBOMY IpaBOIOPAAKY, aje i BOEHHiN Oe3meni
YKpaiHu B LinoMy, fAKa € «OfHI€I0 i3 3acafHMYMX yMOB peajisanii npasa
yKpalHCPKOTO HapOAy Ha CaMOBM3HA4YeHHs, 30epe>KeHHs fep)KaBu YKpaiHa Ta
3abe3nedyeHH ii CTaIOro pO3BUTKY Ha OCHOBI HaMBUIMX IIIHHOCTEN ZeMOKpatii,
BEPXOBEHCTBA IIPaBa, CBOOOAM, TiTHOCTI, 6e3Ieky i MpouBiTaHHA POMaJsAH ycix
Hal[ioHa/bHOCTEN» [3].

3 piero Meroro nepepbaunty pospin XIX Ocobmusoi wactuuau KK y HoBiit
pemakuii, sMiHMBIINM JioMy He nuine Ha3By Ha («KpumiHanbpHi nmpaBonopyueHHS
IIPOTV BOEHHOI Oesneky YkpalHm»), aie i 3MicT, po3MiCTUBIIN Ha ITOYaTKy HOBOI
pemakuii Oco6muBoi wactuan KK, sxa HMHI po3poOnseTbcss po604oi0 Ipymoo
HayKOBIIiB, ic/A po3painiB «KpuMiHambHi IpaBONOpYIIEHHA IPOTY MUPY, be31IeKn
JIOACTBA Ta MDKHAPOMHOIO IpaBONOpAAKY» i «KpuMmiHambHI ImpaBOnOpylIeHHA
IIPOTY OCHOB HalliOHA/IbHOI 6e31eKu YKpaiHm».
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30KkpeMa, 2naéa 1 1IbOTO PO3Miy NOBMHHA NepefdadaTyt KpUMiHa/lIbHY BifIo-
Bija/IbHIiCTD 3a «KpuminanvHi npasonopyuieHHs npomu nopsoKy KoMnieKmy8anHs
cexmopy Oesnexu i o6opoHu Yxpainu». Jlo 1i€l rmaBy MaoTb OyTM BKIIIOYEHi
IIPaBOINOPYIIEHHA 3a: 1) YXUIEHHA BijJj IPU30BY Ha BilICBKOBY CITY>K0y y MUPHMUI
Jac; 2) YXWIeHHA Bif IpU30BY Ha BillCbKOBY Clyk0y 3a Mobimisarieo; 3) yxum-
JIEHHS BiJl TIPOXOKEHHsI CTY>KOU IVBIIBHOTO 3aXMCTy B OCOOMMBUII Hepiof 4u
y pasi mpoBefeHHs 11i1boBOI MoOinmisanil; 4) yXumeHHs Bif BiliICbKOBOTO OOMiKy
abo crerjapHUX 300piB, BuIyyuBIIM 1i 3moumHU 3 pospiny XIV Ocobmm-
Boi yactuHM KK. I'maBa 2 «Biticvko6i kpuminanvHi npasonopyuieHHs» IMOBUHHA
nepeq6avaTyt BifNOBiMaAbHICTh 3a 37I0YMHM, 1[0 HUHI mepenbaveHi cr. 402-
422, 425-432 KK, a Takox 3a KpuMmiHanbHi npocrynku. Inasa 3 «Kpuminanvhi
npasonopyuieHHs npomu nopsaoky 3abesneueHHs percumy 0cobnue0zo nepiody» Mae
nepenbavaTu KpMMiHa/IbHY BifNIOBiJA/JIbHICTD 3a: YXMUJIEHHS BiJj HaIlpaB/IeHHA Ha
po6OTM Ha mocafiax LMBITPHOTO IEPCOHANY, NepefOadyeHNX IITaTaMy BOEHHOTO
Jacy; HeBMKOHAHHA BOEHHO-TPAHCIIOPTHOIO 00OOB’SA3Ky y Iepiof Mobimisawii i y
BOEHHMII Yac; HEBUKOHAHHSA ITIOBMHHOCTEN B 0COOMMBUII TIepiof] i y BOEHHMIT Jac;
HEeBMKOHAHHS OpraHisaliisimu 060B’s3KiB B 0COOMMBMII Tepiof] i y BOEHHMIT Yac,
Pe3y/IbTaTOM SIKMX CIIPUMYMHEHO iCTOTHY MKOAY abo TsDKKi Hacigku [4, c. 30].

I[To-npyre, Buay nokapab, nepepbdadeHi ct. 51 KK, 3 ypaxyBaHHAM 3arposnu-
BOI CuTYyallil, BUK/IMKAHOIO arpeciero pociiicbkoi ¢emepariii mpoTu Haloi fep>kasy,
MAlOTh 3aCTOCOBYBATMCS CyfaMu OinbIn yudepeHIiioBaHO, BPaxoByuy, IO /IO
24.02.2022 p. BiiiCbKOBi 37I0YMHM BUMHANNCH B YMOBax jii ocob6mmBoro mepioxny, a
HIHI B YMOBaX BOEHHOTO CTaHY, IO € KBamiikylounmu i ocobmmBo kBamidikyro-
4yMY 00CTaBUHAMMY, SIKi Mam OU CIIOHYKaMy CyAZiB AiATV OUIbII eeKTVBHO IpK
BUHECeHHI 3aCyI)KeHVM BiliCbKOBOCTY)KOOBISIM IOKapaHb, BPaXOBYI0UH, 110 3TiHO
3 4. 1 ct. 1 KK Ykpainu jioro 3aBIaHHAM € He TiIbKM IIpaBOBe 3a0e3II€YeHHA 0X0-
POHM CYCHIIbHMX BiHOCKH, a 71 3aN06iraHHA KpUMiHa/JIbHUM IPaBONOPYIIEHHAM.
CynmoBa IpaKTMKa CBiJYMUTb NP0 IpOTUIEKHE. I3 BCi€l KiIbKOCTI 3acymykeHux mpo-
TArom 2021-2023 pp., AK i B monepenHiin nepiox 2014-2020 pp., 3HaYHMI BiICOTOK
CTQHOBWJIO ITIOKApaHHs y BUIi [T030aB/IeHHsI BOJIi Ha IIEBHMII TEPMiH (IO I AT POKiB)
i3 3Bi/IbHEHHAM Bifl BiffOyBaHHA MOKapaHHA 3 BUIIPOOYBaHHAM.

Tak, mporsarom 2021 p. nmonoxxenHs c1. 75 KK 6ynu 3actocoBaHi cygamm 1o
78,64 % Bii{CbKOBocnyn(6OBuiB BiJi 3arajIbHOI KiZIbKOCTI 3aCy/)KEHMX 3a BilICbKOBI
KpMMiHa/IbHi IPaBONOPYILIEHH, IPOTAroM 2022 p. 1€l BilCOTOK CTaHOBUB 58,26 %
iB 2023 p. - 34,12 %.

binpm HariAfgHO 3acTOCyBaHHA Cy#aMM IIOKapaHHA i3 3BiIIbHEHHAM Bif
BifOyBaHHA IIOKapaHHA 3 BMIPOOYBaHHAM MOXKHA IIPOUTIOCTPYBATH IIOJO
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3aCy/KEHUX BilICbKOBOC/TY>KOOBIIIiB 32 BUMHEHHS TsDKKOTO BilICBKOBOTO 3/IOUMHY
3a cT. 405 KK («Ilorposa a6o HacuibCTBO IIOJO HavalbHMKa»). [Iporsarom 2011-
2023 pp. 3a BUMHEHHS 3a3HAYEHOTO 3/I0YMHY OY/I0 3acymKeHo 252 ocobu Imono
AKNX y 58,44 % cymamim 3aCTOCOBaHO 3Bi/IbHEHHS Bifl TOKapaHHA 3 BUIPOOYBaHHAM.
[Tpy 1bOMy HeOOLiHIOBABCS MPOITAKTUYHNIT BIUIVB Ha 3aII00iraHH: BillCbKOBUX
KPUMiHa/IbHMX ITPaBONOPYILIEHb TAKUX IIOKapaHb, sk apemurt (cT. 60 KK), TpumanHs
B AMCUMIUTIHAPHOMY OaTajbitoHi BiiicbkoBocmyx6oBuiB (ct. 62 KK). Hasitp
HeTpuBasa i30/IA1lis BiJj CYCIIiNIbCTBA, BilfICBKOBOTO KOMEKTUBY e(peKTVBHO BIIIVIBAE
Ha 3HAYHY YaCTVHY 3aCyI>KEHMX BilICbKOBOCTY>KOOBIIB Y IIOfA/IbLIOMY.

Tak, mpotarom 2021 p. i3 1751 3acymKeHuX BilicbKOBOCTY>KOOBIIiB 3a BilICbKOBi
3JIOUMHM JIMIIIE om0 16-TH i3 HUX 6yno 3aCTOCOBAHO IOKAPaHHA y BUJI TPUMaHHA
B JUCLMIUTIHApHOMY OatanbitoHi. CyTTEBO 3MiHMIOCH BifIHOLIEHHA CYAJiB [0
3a3HAYEHOT0 BMUJY okapaHHA B 2023 p. I3 2585 3acymkeHnx BilicbKOBOCTY>KOOBIIiB
3a BIJICPKOBi 3/7104MHU ITOKapaHHA «TPYMaHHA B AUCHUIUIIHAPHOMY OaTanbiioHi
BilICbKOBOCTTY>KOOBI[iB» 3acTocoBaHe 10 614 BilicbkoBoCay)X00BLiB. I sAKIIO
mo 2022p. B crpykrypi 36poitHux Cun Ykpainu QyHKI[IOHYBaB Juile ORVH
AVCUUIUIIHApHUI 6aTanbiloH, TO HUHI IX BXe TPH.

Cyn npy nmpusHa4eHHi IMOKapaHHA IOBMHEH BMXO[UTM i3 CHeEllia/IbHMX 3aBIAaHb
IIOKapaHHs Y KpMMiHa/JIbHOMY IpaBi. Bubip Bupy nokapanss i itoro po3mipy noBu-
HEH 3HAaXOIUTVICSA Y 3a/IeKHOCTI Bijj Ti€l MeTn mokapaHHs, sKa MOBMHHA Oy TH 37ii1-
CHEeHa y BiTHOLIEHHI KOHKPETHO 3aCyIKEHOIo BilIcbKOBOCTY>k00BIA. OcobmBo
Cepilo3HY yBary Ipy BU3HAYeHH] IOKapaHH: IIOBMHHO Oy TV 3BePHEHO Ha IPUAAT-
HiCTb 0cO6M, 110 BUMHIIA BilICHKOBMI 3/I0YNH, [0 TTOfja/IbIIOI BilICbKOBOI CITy>X01,
Ha MO>K/IVBiCTh BUKOPUCTAHHA Y BifiCbKOBUX GOpMyBaHHAX. [IpyHIMN iHAMBINY-
a/isauii MoKapaHHS, 1[0 BUPa)Ka€ThCA Y BCTAHOB/IEHHI IIOKAPaHHA Y BiIMIOBIZHOCTI
i3 cTymeHeM BMHU 3/I0YMHIIS, JIOTO CYCITI/IbHOI HeOe3meky i Hebe3reKy BUMHEHOTO
HJM 3JI0YVHY, IIOBMHEH HEIOPYIIHO 3MiJICHIOBATUCA B KOKHOMY KOHKPETHOMY
BUIIAJIKY [IPV3HAUYeHHA IIOKapaHHA 3aCyPKEHOMY BillCbKOBOCTYX0OOBIIIO.
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2. AxrtyanpHi mpo6reMu IIPaBOBOTO PEryIIOBAaHHs CEKTOpPY Oesmeku i o60pomm : 36ipHMK
MarepiajiiB HayKOBO-IIPAKTHYHOTO CeMiHapy Kadenpu BiiiCbKOBOTO IIpaBa Ta IPaBOOXOPOHHOI
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PAIb Tamapa MuxaiiniBHa,

BUK/Iafiad Kadegpy KpUMiHa/IbHOTO MIPaBa, IPOLecy
Ta KpuMiHanicTuky KuiBcbKoro yHiBepcureTy
iHTe/IeKTyanbHOI BMacHOCTI Ta npaBa HY

«Opecpka I0pUANYHA aKaieMisd»

ORCID ID: 0000-0001-5777-3109

AKTYAADBHI MUTAHHS
KPUMIHAABHOI BIANOBIAAABHOCTI
FOPUANYHOT OCOBU

He pmBna4ymch Ha BCi BUKIMKY, AKi IIOCTanM Iepes YKpaiHOW, B YMOBax
37I0YMHHOI BilIcbKOBOI arpecii pd mpoTu HaIoi iep>KaBy, KO>KeH IeHb M1 60peMOoCh
Te TI/IBKY 32 CBOOOJY YKPaiHCBKOTO HapOAy, @ TAKOXK BiICTOIEMO Hallle IPaBo Ha
4YIeHCTBO B €BpornelicbkoMy Corosi. [Ia JOCATHEHHA 1Li€l MeTU €BpONeChbKUil
npoctip BuMarae pyHlaMeHTaIbHIX 3MiH B YCiX cdepax KUTTEAiANBHOCT] HAIIOL
Iep>KaBy, i B TOMY 4MC/Ii B KPYMiHA/IbHO-IIPABOBiil MO TULL.

B nporeci mpoBeneHHA KpuMiHaIbHO-IIPaBOBYUX pedopM B YKpaiHi Ta cydacHux
€BPOIEICBKUX Jiep)KaBaX, OFHIEI0 3 HAMOIIbII aKTyaJbHMUX HpOOIEeM BUCTYIAE
KpUMiHa/IbHa Bi/JIOBiZaIbHICTD IOPUANYHUX OCIO.

[InTaHHA PO JOLIIBHICTD BIPOBAaJ KE€HHA TaKOI BifINIOBiJa/IbHOCTI, CTAJIO 1
Oi/IbII aKTya/IbHUM IiC/IA NPUITHATTA BepxoBHO panoro Ykpainu 3akoHy YKpaiHu
«IIpo BHeceHHA 3MiH [0 €AKMX 3aKOHOJABYMX AKTiB YKpalHM LIOJO BUKOHAHHA
[Tnany gmiit mopo mibepanizanii €sponeiicbkum COI030M Bi30BOTO PeXUMY IS
YKkpaiHu CTOCOBHO BiJIIOBija/IbHOCTI I0OpUAVYHYUX 0Ci6» Bi 23 TpaBHA 2013 poky
[1]. Bkasanum 3akoHOM 3arajbHy 4MCTHMHY KpuMiHambHOTO KofieKcy Ykpainm
(mami KK VYxpainn) momoBHeHo pospinom XIV-1 «3axoayu KpuMiHaIbHO-IIPABO-
BOTO XapaKTepy LIO0 PUANYHUX 0cib» [2]. BapTo 3ayBaskmty, 110 JaHUT 3aKOH
Hece Oe3ytia CYIIEpEYHOCTEN, a/I)Ke BBEIEHO HOBE MTOHATTSA «3aX0/M KpMMiHa/IbHO-
IIPaBOBOTO XapaKTepy», IpOTe 3aKOH He [jaB JOr0 BU3HAY€HHA, 3aKOH He
BifIMEXXyBaB BiJl IOHATTS «IIOKapaHHs;», a TAKOX He HaJaB IOPUAMYHIN 0c06i
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CTaTyCy «Cy0’€KTa KpMMiHaIbHOTO IIPABOIIOPYIIEHHSI», 1[0 MOXKe IPU3BOJUTH [0
IIEBHUX CYIIEpEYHOCTEN IIPYU 3aCTOCYBAHHI KPMMiHA/TbHOTO 3aKOHOJABCTBA.

HocnipKyodn TeopeTYHi MigXOAM IIOAO 3allpOBa/PKEHHA IHCTUTYTY KpHU-
MiHa/bHOI BiZITIOBiJa/IbHOCTI IOPUAMYHUX 0CiO, MOXKHA CTUKHYTUCH 3 PAJLOM JJMC-
KYCiIHUX IIUTaHb.

[l toro, abu kBamidikyBaTu CycnizbHO HeOe3IeyHe [isIHHSA, SIK KOHKpETHe
KpMMiHa/lIbHe INIPAaBOIOPYIIEHHA IOBUMHEH OyTM CKIaJ KPUMiHA/JIbHOTO IIPAaBOIO-
PYLIEHHS, TOOTO HasIBHICTb 00’ €KTUBHIX TaCy0 eKTMBHUX 03HAaK. OTHA3 000B’ A3KOBIUX
O3HAK CKJIaJly 37I0YMHY € Cy0’eKT 3710unHy. bes cy0’exTa 3710unHy HeMae i 37104nHy.

BigmosigHo mo crarri 18 KK VYkpainm BusHayaerbcs, O «Cy0 €KTOM
KPVMMiHA/IbHOTO IIPaBONOPYIIEHH:A € (i3nyHa ocygHa o0coba, fAKa BYMHMIA
KpMMiHa/IbHe IIPaBOIOPYIIEHHA Y Billi, 3 AKOro BignoBifHO [0 mboro Kopekcy
Moxe HacraBatu KpyminanpHa BigmosimanbricTb» [2]. IIpoTe okpim ¢ismunumx
ocib, ropuanYHi 0co6M € TaKOX Cy0 €KTaMu BeNIMKOI KiTbKOCTi IPaBOBiTHOCKH
i MOXKXYTb BYMHATY HE3aKOHHI MiAHHA. I BUXO#AYM 3 TOrO, IO B yKPAiHCBKOMY
3aKOHO/IaBCTBi BiICYTHI HOPMM fKi peITTaMeHTYIOTb KpMMiHaJAbHY BifIOBifasb-
HIiCTh IOPUAVYHUX OCi0, Ha MOIO JYMKY, II€ [IeIl0 0OMeXKy€e MOXK/IMBICTh HATEXKHUM
YYHOM peani3yBaTy OCHOBHI 3aBJJaHH:A KPMMiHa/JIbHOTO IIpaBa.

[Tpo6nemu kpuMiHaIbHOI BiJIOBiZaMbHOCTI IOpUANYHUX 0Ci6 6ynu Bigobpa-
JKeHi B JOCTipKeHHAX TakuxX HaykoBLiB Ak: O.0. [Ilymopos, I1.C. bepesin, P.B. Be-
peura, C.b. laBpum, B.K. Ipumyx, O.®. ITacexa, C.I. Hixynin, A.C. Hikidopos,
A.B. Haymos.

[likaBO TakOXX 3a3HAYNTH, 10 y 6araTbox po3BUHeHUX KpaiHax €C Bxe HilOTH
KpMMiHa/AbHI 1 KpMMiHAJAbHO-IIPOLECYya/lIbHI HOPMM, SKi BU3HAIOTh IOPUANYHY
0c00y OKpeMIM Cy6’ €KTOM 3/I0YMHY, 2 TAKOXK JAIOTh IPAaBO Ha IPUTATHEHHS TAaKO]
0cobu 10 KpuMiHaIbHOI BifnoBifanbHOCTI. ]e 3yMOB/IeHO Hacammepen TUM, L0
PO3BMHYTI [lep>KaByU NPUK/IALAIOTh MAaKCUMYM 3YCU/Ib, IJI1 TO abu IPOTUCTOSATH
i/IBUIIEHHIO PiBHA 3/I0YMHHOCTI, 0COOINBO €KOHOMIYHOI 11 KOPYMIifiHOI.

Hait6ip111 topeYHMMY IPUK/IaJaMu TaKUX KpaiH € Benvika bpuranis, @panuis,
Hinepmanpu, Iopryrania, llotnanpis, [lania, IBeimapia Ta iHui.

BpaxoByroun cBiTOBMIT JOCBif Ta IparHeHHA YKpainu o BcTyny B €C, 4 BBa-
Kal0, 10 TaKa IIEePCIEKTUBA AK 3aIIPOBAJKEHHA IHCTUTYTY KpMMiHaIbHOI Bi/[ITOBi-
[abHOCTI IPUANIHOI 0COOM IiNTKOM MOXX/MBa. binbiie Toro, 3apa3s Bi,‘[I6YBa€TbCH
IIpUBEEHHA 3aKOHIB Ta iHIIMX HOPMATMBHO — IPABOBMX aKTiB YKpalHM Y BifIo-
BifIHICTb 3 acquis communautaire (cucrema npasa €C).

KpiM ToOro, ycBifoMIIO00UN BaXX/IUBICTh peasisalii 11aHiB BinOymoBu YKpainu
mic/is 3aKiHYeHHsI 37IOYMHHUX BilICBKOBUX Ziil pd Ha TepUTOPil HALIOI Jlep>KaBy He
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BUIK/IIOYEHO, 10 MV CTMKHEMOCH 3 IIeBHMMM TPYAHOIIAMM IO BiOymoBi Ta migBu-
I[EHHIO YKpaiHChKOI ekoHoMikn. [I1s iboro po6oya rpyma BepxoBHoi pagy Ykpainu
IIpalioe Hafi MpoeKToM 3akoHy «IIpo BHeceHH: 3MiH 1o KpuMiHanbHOTO KOfEKCy YK-
painn, KpuminazbHOro nporecyaibHOTO KofieKCy YKpaiHM Ta iHIIMX 3aKOHOJABYMX
aKTiB YKpaiHM IOfI0 YAOCKOHAIEHHs MeXaHi3MiB IPUTATHEHHs I0PUANYHMX 0Cib 0
Bi/ITIOBiJa/IbHOCTI 32 MifIKYII NOCATOBMUX OCi6 iHO3eMHMX JepXKaB» (peecTpariitHmit
Ne 11443 Big 25.07.2024 p.) [3], sikuit motpibeH mist npuenHanHs fo KoHBeHIrii
Opranisarii ekoHoMiuHOrO ciBpo6iTHunTBa Ta po3BuTKy (OECP), sika Oyma cTBO-
peHa B 1961 porii Ha 6a3i €BporneiicbKoi opraHisaiiii eKOHOMIYHOTO CIiBPOOITHUIIT-
Ba, B paMKax [ lrany Mapiasna 3 pekoHcTpyKii €spony miciA I pyroi CsiToBoi BiliHu.
Ieit 3aKOHONPOEKT CHPAMOBAHMII HA IMiIBUIIEHHS BifNOBilaJIbBHOCTI 10pU-
AVYHYX 0Ci6 3a KOPYILiiiHi IPaBOMOPYIIEHH, 1[0 € BXX/IMBUM KPOKOM Y 3Mill-
HEHHI JOBipIMBMX BiITHOCMH MK YKpaiHOIO Ta MD>XXHApOJHMM CIiBTOBAapUCTBOM.
OcHoBHIMM HOBeMaMy NpoeKTy 3akoHy «IIpo BHecenHA 3MiH 10 KpuminanbHOTrO
KOJIeKCYy YKpainu, KpuMiHnanbHOro mpornecyanbHOTo KofeKcy YKpaiHy Ta iHIMX
3aKOHOJIaBUMX AKTIiB YKpaiHM O[O0 YJOCKOHAJEHHA MEXaHi3MiB IPUTATHEHHA
IOPUANYHNUX OCi0 [0 BiIOBiZaIBHOCTI 3a MiAKYI MMOCAafOBUX OCi0 iHO3eMHUX
mep>kaB» (peectpanivtauit Ne 11443 Bif 25.07.2024 p.) € mekinpka 1jikaBX MOMEHTIB:
1) migcTaBM I 3aCTOCYBAaHHS JO IOPUAMYHOI 0COOM 3aXOfiB KpUMiHa/Ib-
HO-IIPAaBOBOT'O XapaKTepy He3ale)XHO Bifl IPUTATHEHHS 10 KpUMiHaIbHOI
BiZITIOBianbHOCTI di3nuHOl 0c06M;
2) mipcTaBuM i MOPAMOK 3aCTOCYBaHHSA NOAATKOBUX (HediHAaHCOBMX) 3aXOfiiB
KpMMiHa/IbHO-IIPABOBOI'O XapaKTEPY;
3) 36imblIeHHA po3Mipy mTpadis, AKi 3aCTOCOBYIOTHCA SO IPUANYHIUX 0Cib AK
OCHOBHUIA 3aXiJj KpMMiHa/IbHO-IIPaBOBOI'O XapaKTepy;
4) mpaBmia 3acTOCYBaHHS 3aXOJ[iB KPMMiHa/JIbHO-IIPABOBOTO XapaKTepy Ta
0OMe)XeHHsI Ha JIIKBIJallii0 IOPUANYHUX 0Ci6 3a CIeliaTbHOI0 IIpOLIERY POIO;
5) MOXIMBICTb 3aCTOCYBaHHS CIIellia/IbHOI KOHQicKalil Ha mifcTaBi yXBaam 1mpo
3aCTOCYBaHHA 3aXO[iB KPMMiHA/IbHO-IIPABOBOTO XapaKTePy [O IOPUAMYHOL
0co6M Ta BUITAJIKV 3aCTOCYBAHHS CIlellia/IbHOI KOHQicKallii 3a Takol MmificTaBIL.
ITopap i3 nmM, 3a3Ha4eHMII 3aKOHONPOEKT MIiCTUTh IPONO3MUIII CTOCOBHO
nonoBHeHHA KIIK VYkpainm rmasowo 37-1 «KpuminanbHe HPOBAJyKEHHS OO
3aCTOCYBaHHA 3aXOJliB KPMMiHaIbHO-IIPAaBOBOTO XapaKTepy [0 IPUANIHNX 0Ci0 y
CIlellia/IbBHOMY TOPS/IKY», sIKa 0 BY3HAYaIa:
1) migctaBm s 3[iMICHEHHS KPUMIiHAQIbHOTO HMPOBAKEHHS IIOJ0 3aCTOCY-
BaHHA 3aXOfliB KPMMiHa/IbHO-IIPAaBOBOTO XapaKTepy A0 IOPUANIHUX OCib y
CIellia/IbHOMY IOPAJKY;
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2) 0co6MMBOCTI y4acTi mpefcTaBHUKA IOPUANYHOI 0COOM, CTOCOBHO SKOI 371ii-
CHIOETBCA IIPOBAJIKEHHS;

3) 0cO6MMBOCTI KOCYAOBOTO PO3CIiflyBaHHS KPUMiHATBHOTO IPOBA/KEHHS
IIOZI0 3aCTOCYBaHHA 3aXO/liB KPMMiHA/IbHO-TIPABOBOTO XapaKTepy JI0 Opu-
AMYHYX OCi6 y crelia/IbHOMy HOPSZKY;

4) 0co6MMBOCTI 0OYNCTIEHHS CTPOKY JOCYLOBOTO PO3CTiIyBaHHS B OKPEMOMY
IPOBaJKEeHHI CTOCOBHO IOPUMYHOI 0cO0u;

5) 3arajbHi ITOJIO)KEHHS 3aCTOCYBAaHHA 0OMeXXeHb HisUIBHOCTI TO IOPUANYHOI
ocoou;

6) BUMOTIHU JO 3MICTy Ta NOPALOK IOJAHHA, PO3IIALY Ta BUPIIIEHHA K/IOIO-
TaHHA PO 3aCTOCYBaHHs 0OME>XeHb CTOCOBHO I0PUANYHOI 0c00u;

7) mifcTaBY i HOPANOK CKaCyBaHHS 3aCTOCOBAHMX 0OMeXKeHb His/IbHOCTI CTO-
COBHO IOPUIMYHOI 0cO0U;

8) dopmm 3akiHUEHHS JOCYHZOBOTrO PO3C/TiIyBaHHSA B 3a3HAY€HOMY KPMMiHa/Ib-
HOMY IIpOBaJKEHHI;

9) mOpAAOK BiIKpUTTS MaTepialiB KPUMiHATBHOTO IPOBA/IKEHHS;

10) BUMOTHM IO aKTy IIPO 3aCTOCYBaHHSA [0 IOPUJMYHOI 0COOM 3aXOfiB Kpu-
MiHa/IbHO-IIPaBOBOT'O XapaKTepy;

11) 0cO6MMBOCTI MiATOTOBYOTO CYAOBOTO 3aCilaHHsA B OKPEMOMY IIPOBa>KeHH]
CTOCOBHO IOPUIUIHOI 0COOM;

12) 0co6MMBOCTI CYyZOBOrO pOS3IIAAY B 3a3HAUEHOMY KPMMiHAaJIbHOMY IIPO-
BaJpKeHHi;

13) BUMOTH O CTPYKTYPHU i 3MICTy yXBa/lu IPO 3aCTOCYBAHHSA JIO IOPUNIHOL
0co6 3aXOfIiB KpMMiHaTIbHO-IIPABOBOTO XapaKTepy;

14) 0co6MMBOCTI amenAUiifHOTO Ta KacalilfHOTO OCKap)KeHHSA Yy BKa3aHOMY
KpMMiHaZTbHOMY IIpOBaJKEHHI;

15) 0co6MMBOCTI yK/IafieHHA Yrofay y KpPMMiHa/JbHOMY IIPOBaJKeHHI IOZO
3aCTOCYBaHHA 3aXO0JiB KPMMiHATbHO-TIIPABOBOI0 XapaKTepy [0 OPUANIHUX
ocib y cneriaIbHOMY MOPAAKY, KOO 0OCTaBYH, 1J0 BPAXOBYIOTHCS IIPOKY-
POPOM IIpM YKJIa[ieHHi yropu, Il 3MiCT Ta HaC/TiKy YKJIafileHHs, 0COOMMBOCTI
CYZOBOTO IPOBa/KEHHA Ha Ii/ICTaBi YrOAy, OCKap)KeHHA CY[IOBMX pillleHb
100 YK/IaZIleHHs YIOIM Ta YXBAJIEHOTO 32 pe3y/lIbTaTaMy YK/IAIeHHA YTOAU
pillleHH;

16) 0co6MMBOCTI BUKOHAHHSA YXBa/IM IIPO 3aCTOCYBAHHA 10 IOPUANIHOI 0COOU
3aXO0/IiB KPMMiHa/IbHO-IIPAaBOBOTO XapaKTepy.

3 ornany Ha 3anponoHoBaHuii BP mpoekr 3akony, Akuii mifiBuIlye BifmoBi-

[aIbHICTD IOPUAVYHUX 0Ci0, MO>KHA TOBOPUTH IIPO Te€, IIO 1ie IPOrPECUBHMIT KPOK
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y 60poTb0i 3 KOPYNUIIHMMY 3/I0YMHAMU, 1 MOXKe CIYTyBaTy K IPEeBEHTUBHUI
3aci6 Bijj TaKOrO POy 3/I0UMHIB.

Ha cporopHimHiin geHb, icHye He3HaYHMI BifICOTOK KpMMiHaJIbHUX IIPOBaf-
JKEHb I[OJI0 TPUTATHEHHs I0PUANYHUX 0Cib [0 KpUMiHANIbHOI BifIIOBi/ja/IbHOCTI.
Ile cBiunTh IpO Te, 1[0 3a3HaYeHe MUTAHHS NOTpebye 3HAUHNUX 3MiH 30KpeMa 3
ypaxyBaHHAM JIOCBifly iIHO3€MHUX Jiep>KaB.

CnnMcoK BUKOPUCTAHUX AXKEpPeA:

1. 3axoH Ykpaiuu «IIpo BHeceHHA 3MiH [I0 HeAKUX 3aKOHOZABYNX aKTiB YKpaiHM IOJ0 BUKO-
Hanust [Tmany giit wopo nibeparisanii EsporneiicbkuM COr30M Bi30BOTO PeXXUMY A/t YKpaiHI
CTOCOBHO BifIIOBiffa/IbHOCTI IOPUANIHUX 0CiO» Bif 23 TpaBHs 2013 poxy. URL : https://zakon.
rada.gov.ua/laws/show/314-18#Text

2. Kpuminanpauii kopekc Ykpainu JloxkymeHnT Ne 2341-III, umHHMII, MOTOYHA pefakilid Bif
01.11.2024. URL : https://zakon.rada.gov.ua/laws/show/2341-14#Text

3. IIpoexrt 3akony «IIpo BHeceHH: 3MiH 1o KpuminanbHoro xopekcy Ykpainu, KpuminaabHoro
IIPOLIECYa/IbHOTO KOJEKCY VYKpaiHM Ta IHIIMX 3aKOHOJZABYMX aKTiB YKpaiHm Iiofio
YEOCKOHAJIEHHSI MeXaHi3MiB IIPUTATHEHHS IOPUANYIHUX OCib O BiAMOBIZANMbHOCTI 3a MKy
oCafoBux oci6 iHo3eMHMX fiepkaB» (peectpauiitumit Ne 11443 Bix 25.07.2024 p.) URL :
https://itd.rada.gov.ua/billInfo/Bills/CardByRn?regNum=11443&conv=9

IOPATAH O. B,,

TOKTOP I0PUINYHUX HaYK,

npodecop, 3acIy>keHnit Ipuct Ykpainn,
npodecop kadenpu KpuMiHaIBHOTO MPaBa,
npotiecy i kpuMinanictuku KuiBcbkoro
YHIBEpCUTETY iHTE/NIEeKTya/IbHOI BIACHOCTI Ta IIpaBa,
ORCID ID: 0000-0002-5696-6360

JOJIBHA O. B.,

acnipaHT Kadenpy KpUMiHaJIbHOTO IIpaBa, IpoLecy i
KpuMiHanictuky KuiBcbkoro yHiBepcurery
iHTe/IeKTyaIbHOI BIACHOCTI Ta IpaBa

ORCID ID: 0009-0008-3077-9891

CAMOBIAbHE 3AVHATTA 3EMEABHUX AIAGHOK
| HE3BAKOHHE BYAIBHULITBO: 3AKOHOAABYE
PEFT'YAIOBAHHA TA CYAOBA MNPAKTUKA

CaMoBi/IbHe 3aHATTS 3eMeTbHUX AUISHOK Ta He3aKOHHe OyHiBHUIITBO CTa-
HOBJIATb BaroMy Ipo0jeMy B CY4YacHill IIpaBoBiil cHCTeMi, BIUINBAIOYM Ha 3aXNCT
IIpaB BJIACHMKIB 3eMJIi, 3a0e3redeHHs MiCTOOYiBHOTO IOPSJKY Ta IiJTPMMaHHsA
3arajibHOTO IPaBONOPAJKY B CYCIiIbCTBi. HesakoHHe BMKOPMCTaHHSA 3eMenb Ta
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3BefleHHA 00’€KTiB 0e3 Ha/JeXHMX JO3BOMIB MOPYLIYIOTh OalaHC MDK IpaBaMu
IPUBATHMX 0Ci0, CYCIIIIBHUMM iHTepecaMy Ta BUMOTAaMM Jiep>KaBHOI'O KOHTPOIIO [1].

AKTyanbHICTb JOCTIIKeHHS 00YMOBIeHa TOCTPOTOI0 IpobeMu, AKa Bifo-
Opa)kaeTbcs y YMCIEHHUX IPAaBOBMX, COLia/IbHMX Ta €KOHOMIYHMX HACIIifIKax.
[To-nepiue, caMOBiNbHE 3ailHATTS 3eMeNTbHMX Hi/ITHOK Ta HE3aKOHHe OYHiBHM-
LUTBO IIOPYLIYIOTH IIpaBa BJIACHUKIB i KOPUCTYyBadiB 3eMJIi, CTBOPIOIOYM KOH-
¢nikTHI cuTyanii Ta CIpUAIYYM IOCWIEHHIO couianbHOi Hampyru. lle saBume
TAaKOX IiJpMBa€ 3acajiyl 3aKOHHOCTi, OCKIJIbKM JOIYCKAa€ MOXX/IUBICTh HEKOH-
TPO/IbOBAHOTO BUKOPUCTAaHHA 3€MENIbHUX PECYPCiB, IO CyNepedynTbh HOPMaM
IPaBOIOPSAAKY Ta IPUHIIMIIAM IIJITAHOBOCTI /i epeKTUBHOCTI yIIpaB/liHHS 3eMellb-
HUIMY PeCypCaMI.

[To-gpyre, He3akOHHe OYZ[iBHUIITBO He Ti/IbKM IIKOAUTb €KOHOMIYHUM iHTepe-
caM Jiep>KaBu Ta TpoMajfl, ajie il 4acTO Befie O YCKIAJZHEHb Y peasisanil MiCTo6y-
IiBHUX IpOrpaM, CIPUMYMHAIOYY He3allJlaHOBaHi 3MiHM Y BUKOPUCTAHHI 3€MeJb, 110
cyliepedaTh 3aTBEpIPKEHMM IUIaHaM 3a0yfoBY. BiICyTHICTb Ha/leXXHOTO KOHTPOIIO
3a TaKMMU IIpoLiecaMyl YCKIAJTHIOE [iA/IbHICTh OpPTraHiB MiCIIeBOTO CaMOBPAyBaHHS,
sIKi Bi/ITIOBi/IaI0Th 3a IVTAHYBaHHS Ta PO3BUTOK iIHPPACTPYKTYPH, @ TAKOXK YCK/TATHIOE
KOHTPOJIb 33 JOTPVMAHHAM €KO/IOTiYHMX i caHiTapHUX HOpM [4].

KpiMm Toro, mpobneMu mnpaBOBOrO peryqiOBaHHS Ta 3aCTOCYBAaHHA HOPM
I[O/I0 CAMOBi/IbHOTO 3alfHATTA 3eMeTbHUX I/IAHOK i He3aKOHHOTO OyIiBHUI[TBA
BUABJIAITb CYTTEBI IIPOra/lMHY B 3aKOHOJABCTBI Ta HEIONIKM B CY[IOBill IIpaK-
tuni. HemoctaTHA edeKTMBHICTh iCHYIOUMX IIPaBOBMX MeXaHi3MiB 60poTbOM
3 TaKUMU IOPYLUIEHHSAMMU BKa3ye Ha HeOOXiJHICTb Y/JOCKOHa/eHHSA 3aKOHO-
[aBCTBA, IOCUJICHHA BiMOBila/IbHOCTI 3a NMpaBONIOpPYIIEHHA y cdepi 3eMenb-
HUX BiJHOCMH Ta ONTMMi3alil0 CyJOBUX NpOLEAyp. 3BaKaloyy Ha COLia/JbHY
3HAUYYLICTh 3aXMCTYy IIpaB Ha 3eMJ/I0 Ta HEPyXOMe MalHO, JOCIifPKeHHA IIpa-
BOBIX aCIeKTiB Lliel Mpo61eMaTuKy € He /NIIe aKTyaJIbHUM, ajie I HeoOXifHNM
I 3abe3nedeHHs CTabibHOCTI IPaBOBOTO peryaoBaHHA y cdepi 3eMeTbHUX
BITHOCUH.

MeTor mocmigkeHHSI € KOMIIJIEKCHUII aHasli3 YMHHOI'O 3aKOHOAABCTBA, sIKe
PEry/IIoe 3aXUCT 3eMe/IbHMX BiJHOCMH Ta 3abesledyye IpaBONOPAROK y cdepi
3eMJICKOPUCTYBaHHA Ta OymiBHUNTBA. [lOCHif)KEeHHA CHOpsMOBaHe Ha OL[iHKY
eeKTUBHOCTI NpPaBOBUX IHCTPYMEHTIB, IO 3aCTOCOBYIOTHCSA I 3aI0OiraHH:A
CaMOBI/IbHOMY 3allHATTIO 3€MeJIbHUX HiI/ITHOK Ta HE3aKOHHOMY OymiBHMITBY, a
TaKO>X Ha BUBYEHHA Cy4acHOI CyfoBoi mpakTuku y it cdepi. OcobnuBy ysary
IPUIIZIEHO BUABJIEHHIO IIPOTaJMH i HEJONMiKiB y HOpPMAaTMBHO-IIPaBOBiil 6asi,
1[0 /I03BOJISIE BM3HAUUTY HOTPeOy Y BIOCKOHA/TEHHI 3aKOHOJABYMX MeXaHi3MiB.
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Ha mipcraBi pesynbpTraTiB [JOCHTIIPKEHHA 3allpOIIOHOBAHO PEKOMEHJALl 100
ONTUMIi3allil IPAaBOBOIO PETyI0BAHHA 3€Me/IbHUX BIJHOCUH 3 METOIO IiBAIEHHA
eeKTMBHOCTI HpOTHUZAii MOPYLUIEHHSAM IIpaB 3eMICKOPUCTYBAaHHS Ta 3aXNCTY
CYCIIIbHUX iHTEpeciB.

CaMoBinbHe 3alHATTA 3€ME/NbHMX HAiISHOK Ta He3aKOHHe OY[iBHMIITBO
Ha/Ie)XaTh 4O HAMIOUIMPEHIMNX IPaBOIOPYLIeHb Y cepi 3eMeTbHNX BiJHOCKH,
[0 HEraTMBHO BIUIMBAIOTh Ha IPABOBUII MOPAJOK Ta CTabiMbHICTH y cdepi
3eM/IEKOPUCTYBaHHsA 1 MicToOygyBaHHsA. AHajIi3 YMHHOTO 3aKOHOJABCTBA
CBilUMTDh, 1O pEeryalOBaHHA LUX NUTaHb IPYHTYETbCSA Ha IIOJOXEHHAX
3eMenbHOro Kopekcy Ykpainu [1], Kopmekcy VYkpainm npo apmiHicTpaTusHi
npasonopyuens:[3], KpuminanbHoro kopmekcy Ykpainmu[2], 3akony Ykpainm
«IIpo perymioBaHHS MicTOOyAiBHOI AisnbHOCTI» [4] Ta HU3KM iHIIMX HOpMa-
TUBHO-IIPAaBOBMX AKTiB, 110 BCTAHOB/IIOIOTH OOMEXEHHs Ta BiAIOBifanbHICTH
3a MOPYUIEHHs IPAaBOBOTO PEXMMY BUKOPUCTaHHA 3eMenb. OJHaK NpaKTUYHE
3aCTOCYBAaHHS LIMX HOPM BUSBIISE PSJ MPOOIEeMHIUX aCIeKTiB, AKi MOTpeOyoTh
YHEOCKOHAJIeHHs Jis 3abe3nedeHHs e(eKTUBHOTO 3aXUCTY 3eMe/IbHUX PecypciB
Ta IIpaB BIACHUKIB.

3eMeNnbHMII KOIEKC YKpaiHM, AK OCHOBHMII HOPMAaTMBHO-IPAaBOBUII aKT y
cdepi 3eMIeKOPUCTYBaHHS, INepefdadae HOPMM, IO 3a0OPOHSAIOTH BUKOPMU-
CTAaHHA 3€MeNbHUX IIITHOK 0e3 HaJIeXXKHUX npaBoBux niacras. OfgHaK, AK CBif-
YUTDb MPAKTNKA, BU3HAYEHHA Ta 3aCTOCYBaHHA KPUTEPIIB, 110 XapaKTEepU3YIOTh
CaMOBi/IbHE 3alHATTA, 3a/JMIIAIOTBCA HEUITKMMM, IO CIPUYMHAE CKIaLHOILL
Yy BCTAaHOBJIEHHI BMHU NPaBONOPYIIHUKIB Ta IXHbOI BifgmosiganbHocTi. HaaBHi
IPOTa/JIHY B 3aKOHOIABCTBI IPU3BOAATD [JO HEOJHO3HAYHNX TPAKTYBaHb Ta, AK
HACJIiIOK, HEJOCTAaTHDbOI 3aXMIIEHOCTI iHTepeciB 3aKOHHUX BJIACHUKIB 3€MeJlb-
HUX OiTAHOK.

Y cBow 4yepry, Kpuminanpuuit komekc YKpaiHu mepenbadae KpuMiHaNIbHY
Bi/INIOBIZa/IbHICTD 3a CAMOBI/IbHE 3aMIHATTA 3eMe/IbHUX JIIAHOK Y pasi 3alofiAHHA
3HauHOl mKoaMu. OfHAaK NMPAKTUKA CBiYUTH IPO Te, WO AOBEJEHHS 3HAYHOCTI
IIKOAY € CKIQJHMM IIPOLIeCOM, IO MOTpebye UYiTKMX MEeTO[OOTiYHMX IiXOAiIB
Ta 3aCTOCYBaHHA CyHOBOI eKcnepTusu. KpiM TOro, BiICyTHICTD YiTKMX KPUTEPIiB
Yy 3aKOHOJABCTBI [/I1 BM3HA4€HHA 3HAYHOCTI LIKOAM YCK/IAJHIOE CyHOBE Iepe-
CIIiJyBaHHA 32 CAMOBI/JIbHE 3aMHATTS 3€Me/b, 110 HETaTMBHO BIUIMBAE Ha edek-
TUBHICTb IIPaBO3aCTOCYBaHHA [1].

IlTomo HesakoHHOTO OyAiBHMITBA, 3akoH Ykpaiun «IIpo perynoBaHHA MicTO-
OyZmiBHOI i/IbBHOCTI» BCTAHOBIIIOE NOPANOK OTPUMAHHA JO3BI/IbHOI JOKyMeHTaIii
I 3a0yfoBY, OffHAK BeMKa KiIbKICTh BUIAJKiB CaMOBi/IbHOTO OyIiBHUIITBA
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CBiTYUTH PO HENOCTATHIO eeKTUBHICTh LUX HOPM. [Ipobnemu 3 odpopmieHHM
IIpaB Ha 3eMe/IbHI HIAHKM Ta CKAAJHICTh MIpPOLEAYyp OTPUMMAaHHA [O3BOJIIB Ha
OyZiBHMIITBO YacTO CTAIOTh CTUMY/IOM [ BYMHEHHS IpaBonopyuieHb. Kpim
TOTO, IPAKTVKa JEMOHCTPYE HENOCTATHIO e(eKTVBHICTb 3aXOfiB KOHTPOIIO 3a
HOTPUMAHHAM MicTOOY[iBHMX BUMOTL, 10 IPU3BOAUTD IO IOIIVMPEHHS HE3aKOH-
Horo 6yniBHMIITBA[4].

AHaji3 cygoBOI IPaKTUKM CBiIYUTD PO HAABHICTD YMC/IEHHMX CIIPAaB, IIOB A-
3aHUX i3 CAMOBI/IbHUM 3alHATTAM 3€MeNTbHUX JIITHOK Ta He3aKOHHUM OymiBHM-
LITBOM, OfHAaK CY/IOBi pillleHHA 3 TaKUX NNUTaHb YaCTO MAKTbh HEOJHO3HAYHUI
xapakrep. lle 0OyMOB/IEHO BiICYTHICTIO €AMHMX MiAXOAiB [0 TPaKTyBaHHSA
3aKOHOMIABYMX IIOI0)KE€HDb i BUSABIEHHS O3HAK CaMOBinbHOro 3ammHATTA. HeomHa-
KOBE 3aCTOCYBaHHSA HOPM 3aKOHOMIAaBCTBAa YCK/IAJHIOE peaisalilo IpUMHLNUITY
BEPXOBEHCTBA IIpaBa Ta IiJpMBa€ JOBIPY 10 IIPaBOBOI CUCTEMI.

HocmimxeHHs mokasano, 1o mpobaeMa CaMOBIIBHOTO 3aMHATTS 3€MeJIb-
HUX JiJITHOK Ta HEe3aKOHHOrO OYHiBHMIITBA € CKJIAaJlHOIO Ta 0araTOrpaHHOIo,
i st 11 BupilneHHs HeOOXiTHMIT KOMIUIEKCHUI MiAXif, 110 OXOIUTIOE SIK BMIO-
CKOHAJIeHHA 3aKOHOJAaBCTBA, TaK 1 ONTMMi3allif0 IPaB0O3aCTOCOBHOI IPAKTUKIA.
[To-nepire, YHHE 3aKOHOAABCTBO, IONPY HasABHICTh OCHOBHMX IIO/I0KEHD, He
3abe3mevye HaJIe>)XHOTO PiBHA YiTKOCTI Ta feTanisanii, HeoOXigHMX s edek-
TUBHOTO IIONEPE>KEHHA CAMOBI/IbHOTO BUKOPUCTAHHA 3€MeIbHUX AIIAHOK Ta
3BeJleHHS He3aKOHHUX OyamiBenb. BifcyTHicTh TOYHMX KpuTepiiB Ans BM3Ha-
YeHHS IIOHSATTS CaMOBiJIbHOTO 3alHATTS 3eMeJIbHOI JiISHKM Ta 3HAYHOCTI
HIKOJM, 3allO[ifAHOI TAaKMMM IIPAaBONOPYLIEHHAMMN, YCKIAJHIOE peaisalio
IPaBOBMX HOPM i IPU3BOAUTD NO HEOHO3HAYHOCTI Cy/JOBMX pillleHb. 3 OITANY
Ha 1ie, BJOCKOHA/JIEeHHsI HOPMaTUBHO-IIPaBOBOI 6a3y € BaXX/IMBUM KPOKOM JI/Is
HiZBUIIEHHS MPO30POCTi Ta mepe6auyBaHOCTi y 3aCTOCYBaHHI 3aX0fjiB Ipa-
BOBOTO 3aXNCTY.

[To-mpyre, edbeKTUBHICTh afiMiHICTPAaTMBHUX Ta KPUMIHAJIBHUX CAHKIIN 3a
CaMOBi/IbHe 3aJIHATTA 3eMeNTbHUX JIISTHOK i He3aKoHHe OYAiBHMUI[TBO IOTpeOye
IIOCUJIEHHs. AHaJli3 IPaBO3aCTOCOBHOI MMPAKTUKY CBiTUUTB, [0 IITpadHi CaHK-
1il He 3aBXAM € JOCTAaTHIM CTPUMYBAJIbHUM (AKTOPOM, 0cob6nMBO y BHIIaJKax
3HA4YHOI MaTepiaZbHOI BUTOAM Bif IpaBonopyueHHA. IligBuiieHHa posmipis
agMiHicTpaTMBHMX ITpadiB Ta UiTKille perynoBaHHSA YMOB IPUTATHEHHS IO
KpPMMiHa/AbHOI BifITIOBiJA/IBHOCTI 3a TaKi NIpPaBONOPYLIEHHA MOXYTb CTaTu
IiE€BUIM MEXaHI3MOM Y 60poTh0i 3 MU HETaTUBHUMU sIBULIIAMI. BogHOYac Baxk-
NMUBO 3a6€3MeYNTy MPONOPLiTHICTh CAaHKIIi, IO BifATIOBiJa€ MPUHLIMIIAM BEPXO-
BEHCTBA IIpaBa i CIIpaBe//IMBOCTI.
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[To-Tpere, cnpollleHHA IPOLEAYP OTPMMAHHA [O3BIIbHOI JOKYMEHTALil Ha
6y,T_IiBHI/I]_[TBO MOXKE CYTTEBO 3MEHIIUTH KiJIbKiCTb BUIIA/IKIB HE3AaKOHHOTO 6YI[iB-
HUIITBA, OCKI/IbKM OIOpPOKPATUYHI ITePENoHN Ta CKIAJHICTD OTPUMMaHHS HO3BOJIB
YacTO CTAlOTh CTUMY/JIOM [0 IIOPyLIEHHS MiCTOOYAIiBHMX HOpPM. 3aKOHOJaBye
CIIPOLIEHHA MOPAAKY OQOPMIEHHS IIPaB Ha 3eM/II0 Ta IIOJIETLUIEHHA JOCTYIY [0
IO3BITPHUX IIPOLIEAYP MOXKe CTaTy BaK/IMBUM KPOKOM [0 3aI100iraHHs CaMOBi/Ib-
HOMY OYZ[iBHUIITBY Ta ITOKpAIIeHHA MiCTOOYAiBHOTO KOHTPOJIIO.

Hapemri, aHamis cymoBoi NMpakTuKM HiIKpecaoe HeoOXigHiCTh 3abesre-
YeHHsA €JHOCTI IPaBO3aCTOCYBAHHA Ta YJOCKOHA/IEHHA METO/IB CYJlOBOIO KOH-
Tpono. YHidikanis migxonis o posIraAgy CIpas I[OJJ0 CAMOBITBHOTIO 3aTHATTS
3eMeJIbHUX JisTHOK i He3aKOHHOTO 6YI[iBHI/IL[TBa 3a0e3MeYnTh CIpaBeINBICTD
Ta IependadyBaHICTh CY[JOBMX pillleHb, IO 3MIiIJHUTh JOBipy [0 IpaBOBOI
cucrteMn. BipoBaJ)KeHHs PErynApHOTO aHali3y CylOBUX pillleHb Ta CHUCTEMa-
TUYHEe BUJJAHHA PO3’ACHEHDb IIO/I0 IIPAaBO3aCTOCYBAHHS J[[O3BOJUTH YCYHYTU
HEOJHO3HAYHOCTI Ta NiABUIINTD e(PeKTUBHICTb 3aXUCTY IPaB Y 3eMe/IbHUX Bifi-
HOCHHaX.

TaxuM 4mHOM, 1A HigBUINEHHA ePeKTMBHOCTI IPAaBOBOTO PETy/TIOBAHHA Y
cdepi 3axXMCTy 3eMeNbHUX BiTHOCUH HOTPiOHE AK YAOCKOHAJIEHHs 3aKOHOJaBUMX
HOPM, TaK I pO3BUTOK IIPaBO3aCTOCOBHOI IIPAKTHUKM, CIIPAMOBAHOI Ha ITi/IBUI€HHA
AKOCTi CYJJOBOTO KOHTPOJIIO, IO 3a0e3IeYnTh Oi/bII BUCOKUII piBEHb 3aXVUCTY
iHTepeciB BTaCHMKIB i KOPUCTYBAYiB 3€MIIL.
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BITKO Onekcanpgp IOpiitoBmy,

KaHJU/AT OPUANYHIX HayK,

IOLIEHT Kadepy roCrogapchbKoro Ta TPAHCIIOPTHOTO IIpaBa
Jep>xaBHOro yHiBepcuTeTy iHppacTpyKTypu Ta TeXHOIOTi

LLIOAO HEBIAMOBIAHOCTI CKAAAY
3AOYUHY, MNEPEABAYEHOIO CTATTEIO 177
KPUMIHAABHOTO KOAEKCY YKPAITHU,
LIMBIAbHOMY 3AKOHOAABCTBY YKPAIHU

Bepxosnow Papmoro Ykpainm y Bepecni 2019 p. npuitHATIiI 3aKOH YKpainu
«IIpo BHeCceHHA 3MiH 10 IeAKMX 3aKOHOABYMX aKTiB YKpalHU LJOAO0 BJJOCKOHA-
JIeHHsI OXOPOHM IIpaB Ha KOMIIOHYBaHHA HAIliBIPOBiJHMKOBUX BMPOOiB». Y
[TosacHoBanpHili 3anucui 7o npoekTy 3akoHy Ykpainm «IIpo BHeceHHA 3MiH
IO [eAKUX 3aKOHOJABYMX aKTiB YKpaiHM LJO/I0 BAOCKOHAJIEHHA OXOPOHU IIpaB
Ha KOMIIOHYBaHHA HaIliBIIPOBifHMKOBMX BUpPOOiB» [1] BemeTbcsa MoBa Hpo Te,
10 3 METOI IPUBENEHHA 3aKOHOJABCTBA YKpalHM y BiJIIOBigHICTD 1O IpaBa
€spomneiicbkoro Co3y B YacTMHI OXOPOHU IIpaB Ha KOMIIOHYBaHHA (TOIIO-
rpacgii) iHTerpapHUMX MIKpOCXeM IIPOIIOHYETbCS HAJaTV HOBe BU3HAYEHH:
TepMiHiB «KOMIIOHYBAaHHs HaNiBIPOBIZHMKOBOTO BUPOOY», «HANiBIPOBiZHM-
KOBMII BUPiO».

3rigHo 3i crarreio 1 3akoHy Ykpainu «IIpo oxopony mpaB Ha Tomorpadii
iHTerpasbHUX MIKPOCXeM», B PeJaKliii YMHHI Ha CTaHOM Ha ceprnieHb 2019 poky,
BiIOBifHMIT 06’ €KT IpaBa iHTENIEKTya/IbHOI BIACHOCTI — «KOMIIOHYBaHHA (TOIO-
rpadis) iHTerpanbHUX MiKpOCXeM», BU3HAYaBCA K 3apikcoBaHe Ha MaTepiaIbBHOMY
HOCII IPOCTOPOBO-T€OMETPUYHE PO3MIlllEHHA CYKYITHOCTI €/IEMEHTIB iHTerpaabHOL
MiKpocXeMI Ta 3’ €JHAHb MK HUMIL.

Kpim Toro, LluBinbamit Koflekc YKpainu B pefjakilii YMHHiil CTAHOM Ha CepIIeHb
2019 poxy B cTaTTi 420 MicTUB IIepertik 00 €KTiB IIpaBa iHTe/IeKTyaTbHOI BTACHOCT],
cepen sIKoro OyB Takmii 00’€KT SIK KOMIIOHYBaHH:A (Tomorpadii) iHTerpambHux
MiKpocxeM, a rinaBa 40 [IuBinbHOro KofeKkcy YKpainu B pefakilii YMHHIN CTAaHOM Ha
ceprieHb 2019 p. Oyna mpucBsYeHa acIeKTaM IIPaBOBOTO PETYIIOBAHHS i OXOPOHM
TaKOro 00’€KTa IIpaBa iHTe/IeKTyaIbHOI BTACHOCTI IK KOMIIOHYBaHH iHTerpabHO]
MiKPOCXEMM.

I[Tpote, Bxxe micna 26.09.2019 p., konu HabyB YMHHOCTI 3aKoH YKpainu «IIpo
BHECEHHA 3MiH [I0 IeAKUX 3aKOHOABYMX aKTiB YKpalHM O[O0 BLOCKOHA/IEHHA
OXOPOHU IIpaB Ha KOMIIOHYBAaHHS HAIliBIIPOBi[IHUKOBUX BUPOOiB», Ijell 06’ €KT
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IIpaBa iHTENEKTyalbHOI BIACHOCTi 3MiHMB Ha3BYy Ta BU3HAYE€HHA i KOMIIOHYBaH-
HA (Tomorpacii) iHTerpasbHNX MIKpOCXeM OTPMMA/o HOBY Ha3By — KOMIIOHY-
BaHHs HaMiBIPOBiZHMKOBUX BMUpoOiB. Ili 3MiHM moTsArnm 3a co6omw BignmoBimHi
3MiHU B NMONOKeHHAX LIMBiTbHOrO KOleKCy YKpainu, B AKOMY 3aMiHEHO B yCix
3rajikax KOMIIOHYBaHHsA (Tomorpacgii) iHTerpaapHuMX MIKpOCXeM OTPUMAJIO
Ha KOMIIOHYBaHHs HalliBIPOBiHMKOBMUX BMpo6iB. Kpim Toro, 3smiHeHO Ha3By
3akony Ykpainu «IIpo oxopony npas Ha Tonorpadii iHTerpaJbHNX MiKpOCXeM»
Ha HOBY Ha3By — 3aKoH YKpainu «IIpo oXxopoHy npaB Ha KOMIIOHyBaHHS HalliB-
IIPOBiTHMKOBMX BUPOOIB».

3rigHo 3i cT. 1 3akoHy Ykpainum «IIpo oXOopoHy IpaB Ha KOMIIOHYBaHHA
HAIiBIPOBIJHMKOBUX BUPOOiB» Ha CHOTONHIIIHIN [eHb KOMIIOHYBAaHHs HaIliB-
IIPOBiZIHNKOBOTO BMPOOYy BU3HAYAETHCH AK CYKYIHICTDb IIOB’A3aHMX 300pa’keHb,
IIEBHUM 4YVHOM 3adikcOoBaHUX ab0 3aKOJOBAHMX, fAKi CTAHOBJIATH TPUBMMIpHY
KkoH(irypariito mapis, 3 IKUX CK/IaJa€TbCs HANliBIPOBITHMKOBMII BUPiO Ta B AKMX
KOXKHe 300paKeHHsA MicTuTh KOH(irypamito a6o yacTuHy KoHpirypanii Hamis-
IIPOBiIHNKOBOTO BUPOOY Ha OYAb-AKill cTafil 100 BUTOTOBIEHH.

TakuM 4MHOM, BHAC/i[JOK IPUBEJEHHA YMHHOTO 3aKOHOJABCTBA YKpAiHMU JI0
npaBa €pporericbkoro Coo3y B YaCcTVHI PErylToBaHHsA BAHOTO 00’€KTa IpaBa
iHTe/meKTyanbHOI BIACHOCTI 11eil 00 €KT IIpaBa iHTeJIeKTya/IbHOI BIACHOCTI 3MiHUB
Ha3By 3 KOMIIOHyBaHH:A (Tomorpadii) iHTerpaspHMX MiKpOoCXeM Ha HasBy -—
KOMITOHYBaHHM HaIliBIPOBiTHNKOBUX BUPOOIB.

[IpoTe BaXX/IMBO 3ayBaXKUTH, WO JOCIIKEHH IIPAaBOBMX HOPM B Ll cdepi
TI0Ka3aJIo, 11]0, JaHi 3MiHM He OXOIVIIN BCIO cdepy 3aKOHOZIaBCTBA YKpaiHy, i Hapasi
€ HOpMM IIpaBa, AKi He BiIIIOBial0Th y>Ke 3MiHEHM HOPMaM.

Tak, B KpuminanbHOMY KofieKci Ykpainu, UMHHOMY CTaHOM Ha 14.11.2024 p. B
CKJIaJii 37I09MHY, AKMit Tepegdadennii ctarteto 177 «[lopylieHHs npaB Ha BUHAXIT,
KOPVICHY MOJIe/b, IPOMUCTIOBUII 3pa3oK, Tonorpadiio iHTerpaapbHOI Mikpocxemu,
COPT POC/IVH, palliOHA/Ii3aTOPCHKY IIPOIO3NLIiI0» Cepefl IPESMETY JAHOTO 3/I0YNHY
BII3HAYA€THCA HA CbOTOAHI (PaKTMYHO He iCHYI0UMit 00 €KT IIpaBa iHTeIeKTyaTbHOI
BJIaCHOCTI — Tomorpadis iHTerpanbHoOi MiKpocxeMn, ajiKe Takuil 00’eKT Hapasi €
y>Ke KOMIIOHYBaHHAM HaIliBIIPOBiIHNKOBOTO BUPOOY.

OtXe, He Bce 3aKOHO/IAaBCTBO YKPaiHM B YaCTVHI IPaBOTO PEry/l1l0BaHHA JaHOTO
00’ekTa mpasa IHTEe/IeKTya/IbHOI B/IACHOCTI IIPMBELEHO O BiIMIOBITHOCTI 3 MpaBOM
€sponericbkoro Coro3y, i 1le MOXXHAa BU3HATU CYTTEBMM HENOTIKOM YMHHOTO
3aKOHOJIABCTBA YKpaiHM.

I HeBiANOBIAHICTD LMBIIBHOTO 3aKOHOAABCTBA i KPMMiHA/IbHOIO 3aKOHO-
[aBCTBA, IO PETY/IIOE MOPANOK KpUMiHATbHO-IIPABOBOI OXOPOHM IAHOTO 00 €K-
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Ta IIpaBa iHTEJIEKTYa/JbHOI BIACHOCTI INPU3BOAUTH [0 BEIUKUX TPYSHOIIIB Yy
3aCTOCYBaHHI KpMMiHaJbHOI BIiJIIOBIZA/IbHOCTI 3a HE3aKOHHE BUKOPUCTAaHHA
KOMITOHYBaHHS HaIliBIIPOBiJHMKOBOTO BUPOOY, IpMBIACHEHHS aBTOPCTBA Ha
HBOTO, a00 iHIle yMJCHe NOPYIIEHHA IIpaBa Ha Ieil 00’€KT, AKIIO ILie 3aBIajio
MarepiasbHOI IIKOAY Y 3HAYHOMY po3Mipi, Ta KBaidikauii BifnoBigHOro AiAHHA
AK 3/I04MHY 3a cTarTero 177 KpumiHambHOTO KOJeKCy YKpaiHu.

@QaxkTNYHO Hapa3i HeEMa€ TaKOTo CKIAZY 3/I04MHY K HE3aKOHHE BMKOPVMCTAHHA
KOMITOHYBaHHs HAaIiBIPOBiHMKOBOTO BUPOOY, SKIIO Iie 3aBJaso MarepialbHOI
HIKOAM y 3HAYHOMY pO3Mipi, a € CK/IaJ, 3/I0YMHY He3aKOHHE BMKOPMCTaHHSA
tonorpadil iHTerpanbHOI MiKpocxeMH, SIKIIO Iie 3aBJaj0 Marepia/JbHOI IIKOAY y
3HAYHOMY PO3Mipi, IIpOTe, TAKOro 00’€KTa IpaBa iHTENIEKTYyalbHOI BTACHOCTI 5K
tonorpadis iHTerpanbHOI MiKpOCXeMM YMHHE 3aKOHOJABCTBO Y)Ke He BU3HAYAE,
a BiANIOBIZHO i HeMae TaKOro IpefMeTa 3/I0YMHY fAK Tomorpadisf iHTerpanbHOI
MiKpocxeMn. BifCyTHICTb mpeameTa 3/7109MHY CBif4UTD IPO BifICYTHICTDH CKIAZy
IIpeMeTHOTO 3/I0YNHY [2, c. 44-60].

IIle 10 MOMEHTY BHECEHHd 3raflaHMX BUIE 3MiH B IIMBi/IbHE 3aKOHOZABCTBO
YKpainu B jtiTeparypi NpaBMIbHO BU3HAYA/IM CEPEN NPEIMETIB LIbOIO 3JI0YMHY
tonorpadil iHTerpanbHux MikpocxeM. 3okpema Pomaniok .M. Bkasye, mo npep-
METOM IbOTO 3JI0YMHY € BUHAaXiJl, KOpMCHA MOJENb, IIPOMUCIOBUI 3Pa3ok,
panioHamisaTopchKa mpomnosutis, Tonorpadii iHTerparpHNX Mikpocxem, copTu
pocuH [3, c. 104-105].

OnHak, K 3ayBa’keHO BIIIE B)Ke He iCHy€ TaKuii 00 €KT IIpaBa iHTeleKTyaIbHOl
BIACHOCTi AK Tomorpadis iHTerpaqpbHUX MIKpOCXeM, a OTXKe i HeMae TaKoro
IpefMeTa 3JI0YMHY AK Tonorpadis iHTerpaJbHIX MiKpOCXeM.

Tomy, Hapasi MOX<Ha TOBOPUTU IIPO HEJO/iKY KPYMiHa/IbHO-IIPAaBOBOI OXOPOHN
iHTe/meKTyanbHOI B/IACHOCTi, B TOMY 4MCIi it B cdepi rocrmopaploBaHHs, SKi
IIOB’s3aHi i3 IpUBeJeHHAM Y BiIIOBifHICTD 0 mpaBa EBpomnericbkoro Como3y He
BCHOTO 3aKOHOJIAaBCTBA YKpaiHU B YaCTMHi TaKOTo 00’ €KTa IIpaBa iHTeIeKTyalbHOI
BJIACHOCTI K Tonorpadis iHTerpaabHOI MiKpOCXeMIL.

3rigHo 3 yactuHO 1 crarTi 2 KpuMiHa/mbHOTO KOfleKCy YKpaiHU MiJCTaBOO
KPUMiHa/IbHOI BiiTOBia/IbHOCTI € BYMHEHHS 0CO00I0 CYCIIiZIBHO Hebe3IeYHoro
HisTHHS, AK€ MICTUTDh CK/IaJi KpUMMiHAJbHOTO IPaBOIOPYIIEHHs, HepefdaueHoro
oM Kogekcom.

[Tpore, Aaxmo Hapasi ynHHUI KpuMminanpHMit Kogekc Ykpainn He nepepnba-
4a€ TAKOrO CKJIaJy 3/I04MHY AK HE3aKOHHE BUKOPMCTAaHHA KOMIIOHYBaHHA
HaNiBIIPOBiTHMKOBOTO BUpPOOY, AKIO Iie 3aBJja/I0 MaTepiaIbHOI KON y 3HAY-
HOMY po3Mipi y 3B’13Ky 3 pOopMabHOI0 BifICYTHICTIO TAKOTO IIPeAMeTa 3/I04YNHY
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AK Tomorpadis iHTerpanpHUX MikpocxeM, TOJi 3a Take AiAHHA (GOpPMaNbHO He
MO)Ke HaCTYNaTy KpMMiHa/lbHa BilMOBiganbHICTD, i Ile cyTTeBa mpobneMa, AKy
MO>XHA BUPIIMIMTHU TiZIbKM HIIIXOM BHECEHH: 3MiH TakKoxX i o KpuminanbHOrO
KONEKCYy YKpaiHM I NpUBEEHHA JOr0 HOPM Yy BIJIOBiHICTD O HOpPM
LMBIJIbHOTO 3aKOHOABCTBA YKPAIHM.

OTke, HaBeJleHe BUIIlE Ia€ MOXK/IMBICTb 3pOOUTY BICHOBOK IIPO HEOOXiTHICTBH
IPUBENECHHA NONOXKEHDb CTaTTi 177 KpuMiHanbHOro KojeKkcy YKpaiHu y BifIo-
BifHicTb 1o HOpM LluBinbHOrO KOfleKCy YKpainu Ta 1o HopM 3akoH Ykpainu «IIpo
OXOPOHY IIpaB Ha KOMIIOHYBAHHS HAMiBIPOBiTHNKOBUX BUPOOiB», B YaCTVHI Ha3BI
[aHOro o0’eKTa IpaBa iHTe/NeKTyanbHOI BJIACHOCTI, i BiAIOBiZHO mepembadnTy
KpMMiHaJ/IbHY BiJIIOBia/IbHICTh 32 HE3aKOHHE BMKOPUCTAHHA KOMIIOHYBaHHS
HaIliBIIPOBiJHMKOBOTrO BUPOOY, AKINO IIe 3aBAJ0 MaTepia/bHOI IIKOAY Y 3HAY-
HOMY pO3Mipi.

Jani 3MiHM MalOTb IONATaTM y BMK/IIOYEHi 3i crarti 177 KpmminanbHOro
KOZleKCy YKpaiHu 3rajKu Ipo Tornorpadii iHTerpaapbHoi MikpocxeMu Ta BKIIIOYEHHS
3aMicTh Hei 3TafIKy PO KOMIIOHYBaHH HAaIliBIIPOBITHUKOBOIO BUPOOY.

Bignosinni sminu go KpuminanbHOro Kofekcy YKpainy MaroTh CyTTEBO IIOKpa-
[yBaTy KPMMiHabHO-IIPAaBOBY OXOPOHY HAHOTO 00’€KTa IpaBa iHTeNeKTyanbHOI
B/IACHOCTi (KOMIIOHYBaHHs HaIliBIIPOBiJHMKOBOTO BUPOOY).
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MAPYEHKO Muxona CepriitoBny,
nabopant Kabenpu KpUMiHAIBHOTO IIPABa,
npoliecy Ta KpuMiHanictuky, KuiBcbkoro
YHIBEpCUTETY iHTEIEeKTya/IbHOI BIACHOCTI Ta
npaBa HanionanbHoro yniBepcurery
«OpecbKa OpUAMYHA aKaieMisi»

BIAMEXYBAHHS KOAABOPALINHOI
AI9ABHOCTI BiA AEPXXABHOT 3PAAU

3 6epesns 2022 p., HeB[OB3i ITiC/IA TOBHOMACIITAOHOTO BTOPTHEHHA P Ha Tepu-
TOpil0 HaIol Kep)aBy, HaOyB YMHHOCTI 3akoH Ykpainu Ne 2108-IX [1], L1i sminn
CTa/y BifTIOBIAJIO lep>KaBM Ha YMCEHHI BUIIAJIKY CIIBIIpalli TPOMAJIAH YKpalHu
3 pd Ta HajjlaHHA BOPOTY JJOTIOMOTH Y 3iJICHEHH] arpecuBHuxX niit. BogHouac, Ha
MPaKTUIL ITOCTA/I0 MUTAHHA PO KPUTEPIl BifMeXyBaHHA HOBOIO CK/Iafy KpUMi-
Ha/IbHOTO IIPAaBOIIOPYIIEHHA Bifi Aep>KaBHOI 3paanu. ToMy mocmigyKeHHA NUTAHHA
BiJMe)XyBaHHsA [I€P>KaBHOI 3pagy Bif KO/abOpaliitHOI [is/TBHOCTI € JOCTaTHBO
aKTyaJbHUM.

3rigHo 3i ct. 111-1 KK Ykpainu, konabopauiiiHa gisnpHicTh — Lie my6mivHe
3alepedyeHHsI TPOMAJSHMHOM YKpaiHu 3AilicHeHHs 30poliHOI arpecii mportnm
YKpaiHy, BCTAaHOBJIEHHA Ta yTBEPIXKEHHA TMMYacOBOI OKYIallil YaCTMHU TepPH-
Topil Ykpaiumu a6o myOmiuHi 3aKIMKM TPOMAfSHMHOM YKpaiHM [0 MiATPUMKM
pimeHp Ta/abo it mepskaBm-arpecopa, 30poitHuX ¢opMyBaHb Ta/ab0 OKyma-
LiMHOI afiMiHiCcTpaLil fep>KaBU-arpecopa, [0 CHiBIpalli 3 fep>KaBOK-arpecopom,
36portHuMM (popMyBaHHAMU Ta/ab0 OKYMAIilfHO0 afMiHiCTpalielo Aep>KaBu-
arpecopa, 0 HEBM3HAaHHA IOIIVPEHHA JIEP)KaBHOTO CyBEpeHITeTy YKpaiHu Ha
TUMYaCcOBO OKYIOBaHi Teputopii Ykpainu. [Hakmie kaxxy4n, konmaboparionism —
Ile CIiBIpaLs IPOMaJAHIMHA JIepXKaB i3 ep)KaBO0-arpecopoM, Oe3rnocepesHbO
3 BOPOrOM 3 MeTOI0 3a0eslledyeHHs iHTepeciB Bopora Ta 3alOAisHHA IIKOAU
BJIACHIN JepKaBi.

Crip sayBaskuty, o cT.111-1 KK Ykpainy MicTuTh 8 4acTuH i BK/II0Ya€ 3HAYHY
KIZIbKICTh CKIaZiB KpMMIiHA/IbHNX IIPaBONOPYILIEHD IIOAO CIIIBIIpalli 3 Iep>KaBO0-
arpecopom.

O6’ekTOM KpMMiHa/NIBHOTO IPaBONOpPYIIeHHs, Hependaderoro cr. 111-1 KK
Ykpainu € HalioHa/bHa Oesmeka YKpaiHu, Mif KO CITif PO3YMIiTI CTaH 3axulile-
HOCTi [ep>KaBHOTO CYBEPEHITEeTY, TePUTOPiaJIbHOI LITICHOCTI, JE€MOKPaTUYHOIO
KOHCTUTYIIIHOTO JIafly Ta iHIIMX HalliOHAJIbHUX iHTepeciB YKpaiHM Bifi peaTbHUX
Ta MOTEHLITHUX 3arpo3.
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[Ifomo 06’€KTMBHOI CTOPOHM, TO BOHA € Pi3HOW JI/IsI KOXKHOI 3 BOCBMU Yac-
TVH aHa/1i30BaHOI CTATTI, 110 Iepefbadae oKpeMi CKIagu KpUMiHaTbHNUX IPAaBO-
MOPYIIEHb.

3okpema, 4. 1 cT.111-1 KK Ykpainn nepen6adae KpyMiHaabHy BifIIOBifaIbHICTD
3a HACTYIHi iAHHA: 1) myOtivHe 3amepeyeHHs TPOMAITHHOM YKpaiHM 3/1i/iICHeHHA
36poitHOi arpecii mpotu YkpalHM, BCTAaHOBJICHHA Ta YTBEPKEHHA TUMYACOBOI
OKyHalil YaCTMHM TePUTOPil YKpaiHu

2) myOmivHi 3aKIMKM TPOMAJAHNMHOM YKpaiHU IO MiATPUMKMU pillleHb Ta/abo
Ziil mepKaBy-arpecopa, 30poiiHnx popMyBaHb Ta/abo okymanitHol agminicTpanii
IlepXKaBu- arpecopa, 0 CIIiBIIpalli 3 lep>kaBoI0-arpecopom, 30 poitHumu popmyBaH-
HAMM Ta/abo OKYIaLifHOK aJMiHIiCTpali€l0 fepKaBu-arpecopa, O HeBU3HAHHA
IOIIVIPEHHS [EP>KaBHOIO CYBEPEHITETY YKpaiHM Ha TMMYacOBO OKYIIOBaHi Tepu-
topii Ykpaiun. [Tpu upomy mip «yOnidvHUMY» pO3YMIIOTh HMOMIMPEHHS 3aK/IMKiB
a60 BIC/IOBJIEHHS 3allepeueHHA [JO HeBM3HAYEeHOTOo KoJa 0cib, 30kpeMa y Mepexxi
InTepHeT 260 3a gomomororo 3aco6iB MacoBoi iHpopmauii. [Tpo 1e 3a3HaveHO y II.
1 mpumitku go ctT. 111-1 KK Ykpainn.

B 4. 2 ct. 111-1 KK VYkpainu gisfHHA HonArae y ZoOpOBiIbHOMY 3aifHATTI
TPOMAZITHMHOM YKpaiHM IOCaaM, He IIOB S3aHOI 3 BMKOHAHHAM OpraHisalliifHoO-
posmopsafunx abo agMiHICTPaTMBHO-TOCHOJAPCHKMX (YHKIA, Y He3aKOHHMX
Opra”ax Bjaji, CTBOPEHUX HA TMMYACOBO OKYIIOBAHIN TEPUTOPII, y TOMY YMCIi B
OKyIaLilfHiN afMiHicTpalil gep>KaBu-arpecopa.

B 4. 3 cr. 111-1 KK VYkpainu nepep6adye BigmoBimanpHicTh 3a AilicHEHHS
TPOMAJIAHMHOM YKPAiHU IpOIaraHay y 3aKlIajlax OCBiTY He3aJ/IeXKHO BiJj TUIIIB Ta
($bopM BIaCHOCTI 3 METOI0 CIIPVAHHSA 3[Ii/ICHEHHIO 30pOoIiHO] arpecii mporu Ykpainu,
BCTAaHOBJIEHHIO Ta YTBEPIPKEHHIO TUMYAcOBOI OKyHNalil YacTUMHU TepUTOPil
YKpainy, yHMKHEHHIO BifTIOBiJa7IbHOCTI 3a 3JiJICHEHH:A J[I€P>KaBOI-arpecopoM
30poltHOI arpecii mpoty Ykpainm, a TakoX Jiil rpoMajiAH YKpalHy, CpsIMOBaHi Ha
BIIPOBA/DKEHHA CTaH/IAPTIB OCBITH JIep)KaBM-arpecopa y 3aKkilafiaX OCBITH.

Hisnus nepen6avene 4. 4 ct. 111-1 KK Ykpainu nonsrae y nepenaui marepianb-
HUX pecypciB He3aKOHHUM 30pOJIHUMM 4y BO€Hi30BaHUMM (QOPMYBAHHAM, CTBO-
PEHUM Ha TMMYAcOBO OKYIIOBaHill Tepuropii, Ta/abo 30poiHMM 4y BO€EHi30Ba-
HUM (OpMyBaHHAM Jiep>KaBM-arpecopa, Ta/abo MpoBapKeHHS TOCHOApChKOI
HiAIBHOCTI Y B3a€EMOJII 3 ep)KaBOI0-arpecoOpoM, He3aKOHHMMM OpraHaMy Biafiv,
CTBOPEHVMMI Ha TMMYAaCOBO OKYIIOBaHIil TEPUTOpii, Y TOMY YUC/Ii OKYyIaliiTHOIO
agMiHICTpalli€lo lep)KaBy-arpecopa.

Y.5cr. 111-1 KK Ykpainu nepenbadae [lo6poBinbHe 3aitHATTS IPOMaIsTHUHOM
YkpaiHu mocajy, IOB’sA3aHOI 3 BVKOHAHHAM OpraHisaliifHO-po3nopAmuux abo
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aIMiHICTPaTMBHO-TOCIIOAAPCHKUX (PYHKIi, Yy HE3aKOHHMX OpraHax BJIajy,
CTBOPEHMX Ha TMMYACOBO OKYIIOBaHill TEPUTOPil, Y TOMY YMC/Ii B OKYMIALiViHIi
afiMiHicTpanii gep>kaBu-arpecopa, abo 1oOpoBiNbHe 0OpaHHS IO TaKUX OPTaHiB,
a TaKOXX y4YacTb B OpraHisanii Ta IpOBeleHHI He3aKOHHUX BMOOpiB Ta/abo
pedepeHiyMiB Ha TMMYacOBO OKYyMOBaHill Teputopil abo myOiuHi 3aKIMKM [0
IIPOBEIEHHs TaKMX HE3aKOHHUX BUOOpiB Ta/abo pedepeHAyMiB Ha TUMYACOBO
OKYIIOBaHill TepUTOPII .

Y 4. 6 ct. 111-1 KK Ykpaian nepembadeHo BiflOBifa/bHICTD 3a HACTYIHI
misnHA OpraHisalia Ta IpoBeeHHA 3aXO0/iB MOIITUYHOTO XapaKTepy, 3/1ifICHEHHA
inpopmaniiiHol misyIbHOCTI y chiBIpani 3 Aep)KaBorw-arpecopoM Ta/abo itoro
OKYNalifHOK aJMiHiCTpalji€lo, CIPAMOBAHUX Ha IMiJTPUMKY [ep>KaBM-arpecopa,
ii okymaniitHoi agminicTpaunii un 36poitHNX GopMyBaHb Ta/ab0 Ha YHUKHEHHS
HEI0 BiIIOBiaIbHOCTI 3a 30pOIIHY arpeciio MpoTy YKpaiHu, 3a BilCYTHOCTI 03HaK
Iep>KaBHOI 3pajiit, aKTMBHA y4acTh y TaKMX 3aXO/ax.

Y. 7 c1. 111-1 KK Ykpainu nepenbadae foO6poBinbHe 3allHATTA IPOMaITHIHOM
YKpaiHu mocay B He3aKOHHUX CyZOBUX 200 IIPaBOOXOPOHHNX OPraHaX, CTBOPEHNX
Ha TYIMYacOBO OKYIIOBaHill TepuTopii, a TAKOXX HOOPOBi/IbHA Y4aCTh IPOMaIsTHIHA
YkpaiHu B He3aKOHHMX 30POJIHIX 4 BOEHI30BaHUX (POPMYBAHHIX, CTBOPEHMX Ha
TYIMYacOBO OKYIIOBaHiil Tepuropii, Ta/ab6o B 36poitHNX GOPMYBaHHAX HEp)KaBU-
arpecopa 4y HaJlaHHA TaKMM (OPMYBAHHAM JOIOMOIM y BeIeHHi 60110BMX [Iil1
nporu 36poitHux Cun YkpaiHm Ta iHmIMX BilICbKOBUX (OpPMYBaHb, YTBOPEHUX
Bi/IIOBifIHO [10 3aKOHIB Ykpaiuu, foOpoBoIbuMx GOpMyBaHb, 10 OyIM YTBOpEHi
ab0 CcaMOOpraHi3OBYBa/muCA /I 3aXVUCTy HE3aJIeXHOCTi, CyBepeHiTeTy Ta
TE€PUTOPiaTbHOI IiTICHOCTI YKpainm.

Cy0’ekTHBHa CTOpOHA KO/IabOpaliiiHOI Ais/IbHOCTI XapaKTepU3YEThCS IPSIMUM
a00 HEeNpsIMUM YMIUCIIOM.

Cy0’eKT KpUMiHaIbHOTO IIPaBOIIOPYIIEHHA MOXKe OyTH fAK 3arajbuuii (4. 4, 6
ct. 111-1 KK VYkpainu), Tak crienianbHuii - rpoMajaHud Ykpainu (4. 1, 3, 5, 7, 8
ct.111-1 KK Yxpainn).

Jlep>xaBHa 3pajia, B CBOIO YePry, € JiAHHAM, YM)CHO BUMHEHUM I'POMAJAHIHOM
YKpainu Ha KOy CyBEepEeHITeTOBi, TEPUTOPiabHIN LITICHOCTI Ta HEJOTOPKAH-
HOCTi, 000pPOHO3JaTHOCTI, Jiep>KaBHiil, eKOHOMIuHiN 4n iHdopMaliliHil Gesmeni
Ykpainnu: nepexip Ha 6ik Bopora B Iepiof; 30pOfHOrO KOH(IIKTY, LIIIMUTYHCTBO,
HaJlaHHs iHO3eMHill Iep>kaBi, iHO3eMHiiT opraHisariii ab6o iX mpegcTaBHUKaM JJOTIO-
MOTY B IIPOBEMIEHHI NiAPUBHOI AiANIBHOCTI IPOTH YKpaiHu.

Hlep>xaBHa 3pafa, sIK 1 KomabopariiiiHa AisbHICTD IOCATae Ha HAlliOHAIbHY
Oesmnexy Ykpainmu, Ii cyBepeHiTeT, TepUTOpiabHy LiMTiCHICTD i HELOTOPKAHHICTb,
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000pOHO3JATHICTD, AepXKaBHY, €KOHOMi4Hy uu iHopMmalirHy 6esmeky. Crrif
3ayBa)KITY, 1[0 BU3HAYEHHA 00’ €KTMBHOI CTOPOHM TaKOTO 3/I0YNHY, K Jep)KaBHA
3paga, y gucnosuuii crarti 111 KK Vkpainu BuK/IafieHO HOCUTD y3arajibHEHO, a
TOMY BCi CK/Tajiyl 3/104MHY, W0 3a3HaveHi B ¢T. 111-1 KK Ykpainn, BunHeHi rpoma-
msHaMu YKpaiHu, MOXKYTb KBamiikyBaTucs sSIK OKpeMi BUAM Jep>KaBHOI 3pajint.

Bopguouac, cy6’ekToM iep)KaBHOI 3pajiu, Ha BiIMiHY Bifi KOabopawiitHoOl Fisiib-
HOCTi, MO>Ke OyTM TiNbKM IPOMasIHUH YKpaiHy, IKUI JOCAT 16-pivHOrO BiKYy.

Cy0’ekTuBHa CTOpPOHA JIep>KaBHOI 3pajil XapaKTepU3YETbCS BUHOI Y BUJL
IPsIMOTO YMMUCITY, 32 SIKOTO 0coba yCBifoMiIoe, mo ii AiAHHA BUMHAIOTHCA Ha
IIKOJy 30BHIIIHIN Ta BHYTpiuHi Oesmneni (iHTepecam) Ykpainu, nepenbadae ix
CYCITiZIBHO HeOesmeyHi HacmiaKy i 6axkae ix HacTaHHs. MOTHBM Jiep>KaBHOIL 3paju
MOXYTb OyTU pi3Hi: KOPUCTD, IIOMCTA, OaKaHHA MOJIETIINTY BMI3[] Ha IOCTiiiHe
Miclie IIPOXMBaHHA [0 1HIIOI KpaiHy TOLIO.

OCHOBHOI0 03HAKOI0, IKA I03BOJIAE BifMeXXyBaTy Ko/1abopaliiiHy Bis/IbHICTD
Bi/l JIep>KaBHOI 3pafy € CTYIiHb CYCIi/JIbHOI He6e3MeYHOCTI CKJIAfiB MaHUX
37mo4nHiB. Jlep>kaBHa 3pajja € 0COOMMBO TSAXKKUM 3/I0YMHOM, 33 KNI Iependa-
YeHO MOKapaHHs y BUAI M030aBIeHHs BOJIi Ha CTPOK o 15 pokiB abo poBiuHe
no36aBleHHs BOJi, a KomabopaiiiHa [is/IbHICTD B pi3HUX II IpOsBax Haje-
JKUTD 10 KPUMiHaJIbHUX NPOCTYIKIB Y HETSDKKMX 3704YMHIB (4.4. 1-4 cT. 111-1
KK VYkpainn) a6o tsoxkkux (4. 6 ct. 111-1 KK Ykpaiuu) un 0co6MMBO TKKUX
3nounHiB (4.4. 7, 8 KK Ykpainn)

JlomaTKOBMMM O3HAaKaMM, IO Bipi3HAKOTH Kona60paui17my IisIIbHICTD BIif
[ep>KaBHOI 3pajil € HACTYIIHi: lep)kKaBHaA 3pajia, Ha BiMiHY Bij kKomabopariiHol
OiAIBHOCTI, 3aBXXV BUMHAETHCA IPOMAIIHMHOM YKpalHU; IepKaBHa 3pajia MOXe
BUMHATICS Ha KOPUCTDb OyIb-KOI lepKaBy, a KomabopauiifHa JisapHIiCTD — mie
Ha KOPUCTD Jiep>KaBM-arpecopa; Jep>KaBHOI0 3paflolo € BUIIA/IKY, 110 BU3HA4YEH] B
ct. 111 KK VYkpainnm, 30kpeMa mepexiy Ha 6ik Bopora B mepiof 30pOiiHOro KOH-
¢brnikTy, HaflaHHA iHO3eMHill iep>KaBi, iIHO3eMHiiT opraHisallii abo ixHiM mpencTaB-
HUKaM JIOTIOMOT'M B 3[IiJiCHEeHH] MiZpUBHOI BisTBHOCTI TpOoTH YKpainm. [4]

Takox Ha Bigminy Bif crarti 111 KK, e 3a3HaueHo, 110 cy6’ €KTOM Jiep>KaBHOI
3pagu y Oyab-sKiii ii popmi Moxke OyTH TiNbKM TpOMajsAHVH YKpaiHu, KMl JOCAT
16-piuHoro BiKky, B T. 111-1 cy6’€KT KpMMiHaIbHOTO IIPABOIIOPYIIEHHS MOXKe Oy TI
K 3aranbamit (4. 4, 6 c¢t. 111-1 KK), Tak creniampumii - rpoMagssaus Ykpainu (4.
1,3,5,7,8cr.l111-1 KK).

Crip 3BepHYTH yBary Ha Te, 1[0 /11 KOTTab0opaLiliHOI Ais/IbHOCTI 060B’ A3KOBOIO
O3HAKOI0 € Micle II BYMHEHHA - TUMYAcOBO OKYIIOBaHi Tepuropil Ykpainu,
HATOMICTb JI/Is1 IeP>KaBHOI 3pajiu Lis O3HAKa He € HeoOXiHOIo.
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OTxe, mpoaHasisyBasiuy 31ounHy epenbadeni cr.111 KK Ykpainn tact. 111-1
KK Ykpaiuyn Mo>kHa T06auuTH, IO BOHM Pi3HATHCA CBOIM CKJIAJIOM, ajie MAlOTh
CIIIBHY Cy0’ €KTUBHY CTOPOHY SIKa XapaKTepPMU3YETbCSA NPAMMM ab0 HEIpPIMUM
ymucnoM. CIiIBHUM € i poioBumit 00’€KT JaHNX 3/I04NHIB.
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KAPABAH €sren IlerpoBny,

3mo6yBay Kadenpy KpMMiHaTbHOTO IIPaBa,
IIPOLECY i KpUMiHAMTICTUKY

KuiBcbKOro yHiBepCUTETY iHTeNeKTyaabHOI
BJIaCHOCTI Ta paBa HanionanpHoro yHisepcurery
«OpecbKa I0pUAMYIHA aKafleMid», aJBOKAT

KPUMIHAABHA BIANOBIAAABHICTb
3A YXUAEHHS BiA CNAATU NOAATKIB :
NMPAKTUKA BEPXOBHOIO CYAY

BignosigHo po crarri 67 Koncruryuii Ykpainm [1], xoxeH 3000B’s3aHmMit
CIUTa4yyBaTy MHOJATKM i 360pyM B MOPAAKY i po3Mipax, BCTAHOBJIEHUX 3aKOHOM.
3rigHo myHKTY 1 cTaTTi 29 3aranbHoi gexmaparii mpas JIIOMHN, AKY 6y/10 IPUITHATO
i mporonoreno pesomoniero 217A(1III) lenepanbroi Acam6rei OOH Bip 10 rpynua
1948 poky 10 rpyzHst 1948 poky, Ko>KHa JTIOiMHA Ma€ 000B’ 13K IIepet CYCIIIIbCTBOM,
y SIKOMY TiIbKV 11 MOYK/IMBUI BI/IbHMIT 1 IOBHUI PO3BUTOK ii 0cobn [2].

[Tounnaroum 3 24 mororo 2022 poKy, B YKpaiHi [ji€ TpaBOBUI PEXXUM BOEHHOTO
craHy. Bixg moyaTky IOBHOMAcIITAOHOTO BTOPTHEHHS HA TEPUTOPiI0 HAIIOL
Iiep>KaBy eKOHOMiKa YKpaiHM 3a3HajIa CyTTEBMX OOMeXXEHbD Ta MOTipIIeHb Y 3B A3KYy
3 mpsAMUMM BuUTparamu 3 Jlep>kaBHOro Olo/pkeTy YKpaiHM Ha OOOpOHY KpaiHu,
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BUI3AY 3a MeXi YKpalHM Mi/NbilOHIB yKpaiHIliB, Iepeisny 6i3Hecy, TOOTO BiITOKY
BEJIMKOI KiI/IbKOCTI IIATHMUKIB IOJATKiB, HacaMIlepe]| BE/IMKNX IUVIATHUKIB IIO/IaTKiB.
Y 3B’3Ky 3 IUM IUTaHHS JOTPMMAHHA BUMOT 3aKOHOJABCTBA IOAO CIUIATH
HOZIaTKiB Ta 000B’I3KOBUX IIaTeXiB (isnyHmMMM ocobamu, pisuuHuMmI 0cobamm-
HiIpUEMIAMY Ta OPUAVNYHUMY 0CO6aMu HabyBa€e 0cOO/MMBOI aKTYaTbHOCTI.

[TomaTky € HEBiJ'eMHMM eIeMEeHTOM JIIOACBKOI IMBimi3alii, KUl CyTTEBO
BIUIMBA€ HAa BCi CTOPOHM €KOHOMIYHOTO Ta COLIa/JIbHOTO >XUTTA CYCIiIbCTBA.
[TomaTkoBa cucTteMa € KIIOYOBUM efleMeHTOM (iHaHCOBOI CTabiNbHOCTI KpaiHy,
TOMY aHa/li3 KpMMiHa/JIbHO-IIPAaBOBUX ACIEKTIB B IIbOMY KOHTEKCTi € BaXK/INBUM
s po3poOKu edeKTMBHMX CTpaTeriii NMPOTUAIl IOJATKOBUMM KpUMiHaIbHUM
IIPaBOIOPYIIEHHAM.

CrabinpHICTb ITOJATKOBOTO 3aKOHOJIABCTBA Iepenbdayae 3aKOHHI OYiKyBaHHSA
IUTATHMKA TIOfIaTKYy ILIOJO HE3MIHHOCTI IIPaBOBOTO PEXNMMY ONOJATKyBaHHA.
Pasom 3 Tum, Ak 3asnHavae BepxoBHmit Cyf, Taki O4iKyBaHHA BiJj 3aKOHOJaBIIA
MalOTh YPiBHOBa)KYBATICh i3 IIPaBOM Jiep>KaBy IPUMMATH 3aKOHM BiJIIOBIZHO /10
cycuinpHux (my6miyHux) iHTepeciB, TOOTO HeOOXiflHO BpaxXOBYBaTM COLia/bHi,
HOMTITUYHI, eKOHOMiYHi, 0e311eKOBi YMHHMKY, sIKi iCHyI0Tb HA MOMEHT IPUITHATTS
3aKOHOZABYOro aKTa [6].

OcHOBHI 3acaji TOAATKOBOTO 3aKOHOAABCTBA YKpaiHM (NIPMHIMIN, HA SKUX
I'PYHTYETbCSI NOJATKOBE 3aKOHOMABCTBO) Bu3HaueHi B crarTti 4 IlopmaTrkoBoro
Kopekcy Ykpainu, 3okpema cTabiNbHICTb, AKNUII JIeTaIbHO BU3HAYEHO SAK «3MiHM
o 6YI[b—FIKI/IX e/IeMeHTIB MOJATKiB Ta 360piB He MOXXYTb BHOCUTHCS Ii3HIII AK 3a
IIICTh MICALIB IO ITOYATKy HOBOTO OIOJPKETHOTO IIepiofy, B AKOMY OYAyTb HiATH
HOBI paBmIa Ta cTaBku. [logatku Ta 360pu, X CTaBKY, a TAKOX MMOJATKOBI MiNbru
He MOXXYTb 3MiHIOBATICSI IIPOTSTOM OIOfKETHOTO POKY» (HiAMyHKT 4.1.9 myHKTY
4.1 crarTi 4 [1K). 3Beprarounch 10 JOKTPUHMU SIK JKepesa Ipasa, CJIifi 3a3HaYNTH,
[0 JOKTPMHAIbHEe OadyeHHS 3aCTOCYBAaHHA OCHOBHMX 3acafi (PyHKIIIOHYBaHHA
IIOJATKOBOI CUCTeMM YKpaiHU IOJIATAE, 30KpeMa, B TOMY, 1110 Bu3HaveHi B [logat-
xoBoMy Kopmekci YkpalHy NpMHIMIN 3aKOHOJABCTBAa BiOOpa’kaloTh CIIBBifI-
HOIIIEHHSI, B3aEMO3B ' SI30K €/IeMeHTIB MOJaTKOBOI cucteMn (IOfaTKiB i 3060piB), i
110 Y IIVPOKOMY 3MiCTi ITiJj IpMHLIMIIAMI ITOIATKOBOI CUCTEMI PO3YMIEThCA BCA X
CYKYIIHICTb, IIJO PETY/TI0I0Th OIIOAATKYBaHHA [7].

3 ornAAy Ha MOCTiViHI 3MiHM B ITOJaATKOBOMY 3aKOHOZIaBCTBi YKpaiHM BUBYEH-
Hf KPMMiHa/JIbHO-IIPAaBOBOI NPUPOAM KPMMiHA/TbHMX IIPAaBONOpPYIIEHb Yy cdepi
OIIOZIATKYBaHHA CTa€ KPUTWYHVM I PO3YyMiHHA Ta 60poThOU 3 HUMU. Y OyIb-
AKIN MBINI30BaHIl [gep)KaBi XapaKTepUCTUKM KPUMiHAIbHO KapaHOI IOBENiHKN
Y4YaCHUKIB IOJATKOBMX BIJHOCHH IOBVMHHI OyTU YiTKO i 3p03yMmisi0 BM3HaueHi,
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BPaxOBYIOYM IPUMHLMIIN KpUMiHai3alii, BCTaHOBJIEH] JOKTpUHOW. PasoM 3 Tnm,
yuHHMI KpuMinanbamii Kofekc YKpainm 2001 poKy He BUIIpaB/iaB OYiKyBaHb Ta
He BUpIIIMB Oi/MbIIiCTh IpoOJIeM, NMOB’A3aHMX i3 KBasmigikaliero KpyMiHalTbHUX
IIpaBOINOPYIIeHb Y cepi onofaTkyBaHHA [4].

OpHuM i3 BUJIIB IOPUAMYHOI BifIIOBifla/IbBHOCTI 3a MOPYLIEHHS IOJATKOBOTO
3aKOHOZIABCTBA YKpaiHM € KpMMiHa/lbHa BiAnoBiganbHicTb. KoHCcTUTYyUiHMII
000B’s130K KOXXHOT'O CIUIa4yBaT! MOJATKY i 300py 3a0e3eyyeThesi, y TOMY 4YMCITi
i Hopmamn ct. 212 KK Ykpainn, sika nepenbadae KpyMiHa/IbHY BifjIOBifla/IbHICTD
3a yMUCHe YXWIEHHs BiJ CIUIaTM IIOAATKiB, 300piB (0OOB’A3KOBUX IIIATEXiB).
CycninbHa Hebe3leka IIbOro KpUMiHa/JIbHO KapaHOTO MisTHHS € BE/IMKOIO, aJpKe
Jep>KaBa BHAC/IIOK HEHAJXOI)KEHHA KOLITIB [0 6IOI[>K€TY BTpavya€e MOXX/IMBICTb
¢diHaHCYBaHHA COLiaJbHO 3HAYMMMX BUJATKIB, fAKi € BayIMBMMM I YCiX
rpoMafisiH YKpaiHu.

O6’ekTMBHA CTOpPOHA KPMMiHAJBHOTO IIPAaBONOPYIIEHHs, HepesdadeHoro
cT. 212 KpuminanbHoro Kogekcy Ykpainu XapakTepusyeTbcs CyKYIHICTIO TPhOX
O3HaK: 1) MisTHHA — yMMCHe YXWIEHHS Bifi CIUIATK IOJATKiB, 3060piB (060B’s13K0-
BUX IUIATEXiB), IO BXOAATH B CUCTEMY OIONATKYBAaHH:A, BBEJCHNX y BCTAHOB-
JIECHOMY 3aKOHOM IIOPAJKY; 2) CYCIiIbHO Hebe3neuHi HACHiKy y BUITIAAL dak-
TUYHOTO HEHAXOPKEHHS 10 OI0IKETiB UM [lep>KaBHUX I[iTbOBYUX (POHIB KOIITIB
y 3HauHux (4. 1 ct. 212), Benmmkux (4. 2 c1. 212) ab6o ocob6nmmBo Benmukux (4. 3
cT. 212) po3mipax; 3) HpuYMHHNI 3B’A30K MK HisHHAM i Hacmigkamu [3].

AHanisyrouu HasABHI B C€IMHOMY [€p)KaBHOMY pPEECTpPi CYHOBUX pillleHb
pinieHHsA, mouynHayy 3 24.02.2022 poky, MOXXHa KOHCTAaTyBaTy, IO 3arajaoM
KpMMiHa/IbHMX IIPOBAJKeHDb 3a OOBVHYBAYEeHHAM Y BUMHEHHI IIPABOIIOPYIICHHS,
nepenb6adenoro ct. 212 KK Vkpaiun, B Peectpi micTuTbCst He Tak 6arato [4] iy
CBOI OiTBIIIOCT] BOHY € BUIIPaBlyBa/IbHUMMU 200 31 3BiIbHEHHSM Ha MificTaBi cT.49,
4. 5 cT. 74 KK Ykpainu Bif KpyMiHaIbHOTO MOKAapaHHA y 3B’A3KY i3 3aKiHUeHHAM
CTPOKIB JJaBHOCTi IPUTATHEHHS [0 KpUMiHa/IbHOI BijIoBiganbHOCTI [4].

Posrnsanemo akryasnbHi pilneHHA BepxoBHoro Cyny, BUCHOBKM SIKOTO, BiZITIOBifI-
HO JI0 YacTuH 5, 6 crarti 13 3akony Ykpainu «IIpo cymoycrpiit i craryc cyapis», €
060B’A3KOBIMI /11 BCiX Cy6’€KTiB B/IaIHIX TIOBHOBA)XXEHb, SIKi 3aCTOCOBYIOTD Y CBOIi1
RisTIBHOCTI HOPMATVBHO-IIPABOBMII KT, 1[0 MICTUTD BifIIIOBiIHY HOpMY IipaBa [5].

Tak, B ogHOMY i3 pilleHb, sike 6araTo IOPUCTIB-IPAKTUKIB Ha3BaIu JOBIO-
OuiKyBaHUM Ta crupasegnusuyM, 07.07.2022 poxy Benuka Ilamara BepxoBHOro
Cyny sBigcrymmuna Bin BucHOBKY BepxoBHoro Cyamy Vkpainu Ta BKasana, IO
MOPYLIEHHH, JONYLIeHi ONHUM IUIATHUKOM IIOfIATKiB, 3a 3arajJibHUM IIPaBUIOM
He BIUIMBAIOTh Ha IIpaBa Ta OOOB A3KM IHIIOrO IUIATHMKA IIOfaTKiB; YMHHE



MATEPIAAN KPYTAOTO CTOAY, 22ancTtonaaa 2024 poky, m. Kuis 101

3aKOHOJZIaBCTBO He IIOKJIAJIa€ Ha MiANPUEMCTBO 000B 30K 30upaHHs iHpopmaii
IIPO CTaH TOCIOLAPCHKOL MiANBHOCTI Ta MOPYIIEHHS MiJIPUEMCTB-KOHTPATeHTIB;
TaK CaMO HeBVKOHAHHS KOHTPAareHTaMU CBOIX ITOJATKOBMX OOOB'sI3KiB He MOXe
OyTy 6e3yMOBHMM CBifUeHHAM BiICyTHOCTi AinoBoi MeTu Ta/abo o6isHaHOCTI
IIJIATHUKA ITOMATKIB i3 IPOTUIIPAaBHUM XapaKTePOM JisA/IbHOCTI 10r0 KOHTPAreHTiB
Ta BIiIMOBITHO HEJOCTOBIPHOCTI 3a/leKIapOBaHMX HAHUX IOJATKOBOTO OOJiKY
IUIaTHMKA MOZATKIB (mocTaHoBa y cripasi Ne106/3364/19). Bupok mopo nocamosoi
ocobu KoHTpareHTa 3a ctarTeio 205 KK Ykpainn («PikTvBHE NifIpUEMHUIITBOY,
sKa Oy/a gekpyuMiHasisoBaHa y 2019 poiii), a TakoX yXBasia IIpo 3BiIbHEHHS 0COOK
Bifi KpuMiHanbHOI BifnmoBigampHOCTI 3a 1ielo crarrero KK Ykpaium y 3B’A3Ky
i3 3aKiHYeHHAM CTPOKIB [ABHOCTI He MOXYTb CTBOPIOBAaTU IIPEIOAUIIIO I
aZMiHICTPAaTUBHOIO CYAY, AKIIO TiIbKY CY/l KPMMiHAIbHOI IOPUCAUKIIII He BCTAHO-
BB KOHKpeTHi 00CTaBMHM 1100 [Iill uu 6e3/ismbHOCTI mo3uBava [8].
Posrnaparoun 09.11.2022 poky inmy crnpasy Ne 604/597/16, koneria cynnis
Kacaniitnoro xpuminanpHoro cyny (wagani - KKC BC) y cxmani BepxoBHoro
Cyny moropgmiaach 3 BUCHOBKaMU, BMUK/IA[IeHUMM B yXBajai TepHONiNbCbKOTO
aneynsLiiHoro cyny Bixg 04.10.2021 poky, kMM 3anuineHo 6e3 3MiH BUPOK
I[TinBonouncbkoro paitoHHOro cyny TepHominbepkoi obmacti Bi 01.03.2021 poxy
Ta 0c00y BM3HAHO HEBMHYBATOI y BUMHEHHi 3/I04MHIB, IepenbadyeHux 4. 1 cT.
212, 4. 4. 2, 4 cT. 358, 4. 1 cT. 382 KK VYkpainu i Bunpap/jlaHO 3a Bi/ICyTHICTIO
B JIOTO [iAHHAX CKIafly KPUMiHaJIbHMUX IIpaBomopyumeHb [9]. Y BkasaHOMy
KPUMiHaJIbHOMY IIPOBaJKeHHi 0coba, 6yayun $isnuHO0 0cobo0-mignpuemMieMm
MaJjla HaMip Ofep>KaTV HE3aKOHHY BUTOJY Yy BUITIAAL MiHiMi3alil IMOZaTKOBUX
3000B’13aHb 3a PAaXyHOK 3aBMIIEHHA OOCATy BUTpAT IIijJj Yac BU3HAYEHHS
HaJIKHOTO IO CIIaT IIOAATKY Ha oXoau PpisMIHMX 0Cib Ta TOZaTKOBOTO KpeJUTy
B XOJIi BUSHAaYE€HH: HAJIEXKHOTO 0 CIUIATH IIOJJaTKY Ha IOflaHy BapTiCTh, 30KpEMa,
LIAXOM BifoOpa’keHHA B OyXraaTepcbkoMmy OOJiKy Ta IOJATKOBill 3BITHOCTI
HeJJ0CTOBipHMX IePBMHHUX JOKYMEHTIB OyXrajTepCchbKOTro 00Ky Ipo pui6aHHs
TOBApiB Ta NOCHYT JI1 HE3aKOHHOTO 3aHIDKEHHS O0’€KTiB ONMOJATKYBAaHHS 3
IOJATKy Ha joxopau ¢ismyHux ocib i 3 momarky Ha mopmany BapTictb. Komeris
cyppiB KKC BC gifimra BMCHOBKY, IO aNeMALifHMIA Cyh OOIPYHTOBaHO
IOTOAAMBCA 3 BJMCHOBKOM MICL[€BOTO CyAy, WO 3MAiJICHEHHS TOCHOJApChKOL
IiANbHOCTI KOHTpareHToM He Moxke Martyu HacmigkiB pana POII, ockinbku
3aKOHOJAaBCTBOM He IepefbadeHuil 00OOB'SA30K Cy0 €KTa MigIpUEMHUIIBKO]
HisTbHOCTI OyTM 06i3HAaHMM 3 OCOOMMBOCTSMMU TOCIIO/IAPIOBAHHS KOHTpPAreHTa.
BigomocrTi, 1m0 € 000B’A3KOBMMU [JIs MEePEBipKM MiJIIPUEMCTBOM ILIOJO CBOTO
KOHTpAreHTa, Ije iHdopMallis Mpo BKIOYEHHS JOr0 0 €QUHOrO Jep>XaBHOTO
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peecTpy 0pUANYIHNX 0cib Ta (GisMuHMX 0ocib — mignpreMIiB, a TAKOXX HasABHICTbD
CBifOLITBA IIPO peecTpallilo IJIaTHMKA IIOJAaTKy Ha JOJaHy BapTiCTb Ha d4ac
spiiicHeHHA rocnogapcbkux omnepaniin. KKC BC Takox 3BepHYB yBary Ha Te,
1110 3aKOHOJABCTBO YKPaiHM He CTABUTD y 3aJIEKHICTh BUHMKHEHHS y IJIATHMKA
MOJIaTKy Ha JIOflaHy BapTiCTh IpaBa Ha INOJATKOBUII KPeAUT Bifi JOTPUMMaHHA
BUIMOT IIOJATKOBOTO 3aKOHOJJaBCTBA {HIIMM Cy6' €KTOM rocrogapioBaHHs. ko
KOHTpAreHT He BUKOHAB CBOTO 3000B’A3aHHSI 3i CIUIATH IOAATKY O OIO/KETY, TO
1le TATHE BiAIIOBINAa/IbHICTD TAa HETATMBHI HACIIAKM caMe 100 Liel 0coOu.

Kpim Toro, BepxoBumit Cyp 3BepHYB yBary Ha HasBHICTb B 0COOM yMUCTY
Ha YXWIEHHA Bifi clutatu nopatkis. B mpomy koHTekcTi BepxoBHuit Cyp Bka3sas,
o mix yac kBamidikauii it ocobu sk YXWUJIEHHA BiJl CIIZIaTV IIOJIaTKiB CTOpOHA
00OBMHYBa4YeHHS Ma€ JOBECTU MPSAMUI yMIMcen 0cobu, ToO6To, 10 ocoba posymina
Ta YCBifIOM/IIOBajIa HAsBHICTb y Hel OOOB’A3KY CIUIATUTHM IONATOK Yy IIEBHOMY
poO3Mipi, IKMII BOHA CBiJOMO He BMKOHAJ/Ia LIIAXOM BYMHEHHS [iil, CIPAMOBAHUX
Ha YXWICHHA BiJi BUKOHAaHHA Takoro o6oB’sa3Ky. Ha mepexonanHs BepxoBHOro
Cyny, y 1bOMY KpUMiHa/IbBHOMY IIPOBAJKEHHI CTOPOHA 0OBMHYBaYeHH He Haflaja
IOoKasiB, sKi 6 03a pO3yMHMM CYMHIiBOM JJOBOJVIIM HAsIBHICTh Y 0COOU HPSIMOrO
YMUCTy Ha OTPMMAaHHA IOJATKOBMX BUTOf, 1[0 COPMYMHIIO YXWIEHHA BijJl CI/IaTH
HOZIaTKiB, 200 CBigumIM mMpo 006i3HAHICTb OCTAHHBOTO 3 MPOTU3AKOHHUMMU AisIMMU
TpeTix 0cib 4y mpo nepeOyBaHH:A 3 HUMM Y 3TOBOPI.

Bxasani mpaBoBi BuUCHOBKM Ta gmoBoiu BepxoBHoro Cyny MOBHICTIO Bifi-
NOBifAlOTh yCTaseHilt npaktuni €ppomneiicbkoro Cyny 3 npas mopumun. Tak, y
pimenH:Ax no crnpasax «bisnec Cynopt LenTp npotu bonrapii», «<bynsec AJl mpotn
Bonrapii», «InTepcrnas npotu Ykpainn» €CIII 3a3Haums, 110 MIATHUK IOJATKIB
He MO>Ke HEeCTH BiZITIOBiZJa/IbHICTh 32 MOK/IMBI IPOTUIIPABHI Ail IHINMX IOPUAMYIHUX
oci6. HeobxinHo Bkasary, mo 3a npaktukoo €CII, ska chopmyBanach 3 TUTaHb
iMITIepaTMBHOCTI IPaBUJI IPO IPUMHATTSA pillIeHHs HA KOPUCTb IUIATHMKIB IIOJATKIB,
y pasi icHyBaHHs HEOJHO3HAYHOCTI Y T/IyMadeHHi IpaB Ta/4u 000B A3KiB I/TaTHIKA
NOMATKIB CJIifi BimjaBaTy IlepeBary HANOiMbII CIHPUATINBOMY TIyMadeHHIO
HalliOHa/IbHOTO 3aKOHOMABCTBA Ta IIpUIIMaTy pillleHHSA Ha KOPUCTb IIATHUKA
nopaTKiB (cmpaBa «CepKoB IPOTH YKpaiHm», 3asaBa Ne39766/05, myHKT 43).

[TincymoByloun BUKIafeHe, HEOOXiTHO HArOOCUTH, IO CY[OBMIT PO3IJIAL
KPVMiHa/IbBHMX POBA/KeHb 3a cT.212 KK Ykpainm — yXuneHHs Bifi CIUIaTy OjaT-
KiB, XapaKTepusyeTbcs 6araTbMa 0COOIMBOCTAMY, IO 0OYMOBIEHO crenndikoro
IIPaBOBOI KOHCTPYKIii CK/IaZy JaHOrO KPMMIiHAJIbHOTO IpaBONOpYyIIeHH:A. K
HaCJTiJJOK, CIIOCTEPIra€TbCsA HEOMHO3HAYHICTb CYMOBOI IPAKTUKM IIPU POSITIALI
3a3Ha4eHOI KaTeropil crpas. Lle MOACHIOETbCA 1 TUM, 1O AMCIO3UIIA Li€l cTarTi
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Mae OlaHKeTHMIT XapakKTep, TOOTO HACTaHHSA KPUMiHAIbHOI BifMOBifaTbHOCTI
3a/IKUTh Bifi BUMOT ITOJATKOBOTO 3aKOHOJABCTBA, SIKi € YMHHUMM Ha MOMEHT
BYJMHEHHS NisIHHSA, a TaKOX BiJf CyMU NOAaTKiB, AKi 6y/I0 YMUCHO He CIIA4€HO
IJTATHMKOM ITOATKiB.
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KIPI/IBIIEBA fIna ITaBrniBHa,

acnipaHTKa Kadenpy KpMMiHaIbHOTO IIpaBa,
mpoliecy Ta KpuMiHamicTuku KniBcbkoro
YHIBEpCUTETY iHTENIEeKTyalbHOI BTaCHOCTI
Ta nnpaa HanionasnbHOrO yHiBEpCUTETY
«OpecpKa I0puAMYHA aKafieMis»

AKTYAABbHI MPOBAEMU KPUMIHAABHOTO,
KPUMIHAABHO-MPOLIECYAAbHOTO MPABA
LLLOAO CYAOBOI MPAKTUKU 3A
KOAABOPALIOHI3M

Ha cporopnimHiii genp, e He Ma€ YiTKOI NpaBOBOI BU3HAYEHOCTI, AK po3Me-
JKOBYBaHH: «KO/IabopaLiiiHOI [IiS/IbHOCTI» 3 iHIIMMU CK/IaJlaMM 37I0YMHIB Tepe-
6auennx Kpnminanpanm kogekcom Ykpainu (pani — KK). [Tpuannoro Takoi mpo6memn
€ HetouHicTb popmymoBanH: ctarTi 111 - 1 KK, (mami - KK) a Takoxx mepeTnH ckmayy
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37I0YMHY «KolabopalilfHa JAisUIbHICTh» 3 {HIIMMU CKIaJaMyl 3/I09MHIB, TAKUMMA 5K
[iep>kaBHA 3pajja, IOCOOHMILITBO Jep)KaBi-arpecopy, BUIIPaBIOBYBAHH:, BY3HAHHA
IIpaBOMipHOI0, 3aniepedeHH: 30poitHOI arpecii pociiicpkoi pepeparnii npotn Ykpainy,
riopuikaris ii yaacHMKIB.

Konabopauiitha gisnpHicTb (cTarTsa 111-1) 3ariMae gpyre Miciie 3a po3IoBCIOf-
JKEHICTIO cepef 3/704MHIB mpoTy HamioHanbHOi Oesneku. [URL: Kpuminampaui
Koziekc Ykpainu | Bif 05.04.2001 Ne 2341-III] [2]. Ilepuue micije — mOCsATaHHs Ha
TepUTOpiaIbHY IiTicHICTD i HeoTOpKaHHICTb Ykpainu (ctarta 110). Ha tpeTbomy —
Iep>kaBHa 3paga (crarta 111), Ha YeTBepTOMY — OCOOHMIITBO iepyKaBi-arpecopy
(crartss 111-2). [URL: https://zakon.rada.gov.ua/laws/show/2198-20#Text] [3].
Amnanis sactocyBanHsa cygamu crareii 111, 11-1, 111-2 KK Ykpainu mokasye, 1o
B MOTMBYBaHHI CYIOBUX pillleHb CYY, ONMCYIOUN Aii 3aCyIKeHNX, 0OMEXYITbCs
IOCWIAHHAM JIMIIe Ha mocapy (mismpHicTh, poOOTY), AKy 3aiiMaB (BUKOHYBaB)
oOBMHYBa4YeHMII T Yac mepeOyBaHHA Ha OKymoBaHiil Tepuropii. ITosa yBarorwo
3aJIMIIAETHCS Te, SIKi caMe CYCIIiIbHO Hebe3IeuHi Hac/IiIKy HacTaIM i Yy 3arofisiHa
mkopa Bix Takoi gismpHOCTI. [URL: https://www.vplyv.org.ua/archives/7204] [4].

[l BU3HaHHS OOBMHYBaYeHUX BMHHVUMM Y BefleHHi MifIIPUEMHUIIBKOIL JIis/Ib-
HOCTi Ha OKYIIOBaHill TEpUTOPIl uM B 3[ilICHEHH] IpONaraHy B 3aK/IajaX OCBITU
CyJaM JOCTAaTHbO BCTAHOBUTM (PaKT TAKOi IiHPUEMHUIIBKOI 00 OCBITHBOI Aisiyb-
HOCTI. AJIe BOHM He BCTAaHOBJIIOIOTD i He OLIIHIOIOTD 3MICT i XapaKTep TaKoi [Jisf/IbHOCTI.

BruaHMMM 32 PpopManbHUMY O3HAKAMU BU3HAIOTb TAKOX IiANPUEMIIIB, 1IJO
3a0€31e4yI0Th KUTEIiB OKYIIOBAaHUX TEPUTOPill KUTTEBO HEOOXiTHMMMU TOBa-
paMM i MOC/TyTaMy [JIS1 BYOKMBAHHA IPOMaJsH, 110 3a/IMIINIACA Ha OKYIIOBAHUX
TEpPUTOPiAX.

3a ¢opmarpHUMM O3HAKaM) BVIHHMMM BV3HAIOTh TAKOX YYUTENTIB JIMIIE 32
¢dakroM ix po6OTHU B 3aKIafiaX OCBIiTH, 32 BiICYyTHOCTI BiTOMOCTeII, IK KOHKPETHO
IiJ yac BUK/IAZAIbKOI poOOTY BOHM IpoOIMaryBam abo BUIIPaBLOBYBaIN arpeciio,
OKymaiilo, 6e3 ypaxyBaHHS TOTO, WO Mis/IPHICTb HaBYA/JIbHMX 3aK/lafiiB Oya
MOYK/IVBA JIMIIIE 33 CTAHAAPTaMM P, a BUKIAJaHHS YYHAM 3aTa/IbHOOCBITHIX Anc-
nuItiH (6ionoris, MaTemarnka, ¢isnka, Ximis, TOIIO), KOPUCHYX JIsI IXHBOI OCBIiTH,
He 00OB’3KOBO CYIPOBOKYETbCS €/IeMEHTaMJ IIpoNaraHy abo CyIepedmThb
iHTepecaM YKpaiHu.

ITosa yBaroro CypiB 3a1MIIalOTbCsl YMOBY OKyHallii, y IKuX 1epebyBany o0Bu-
HyBaueHi. He posriapaloTbcs MUTaHHA HassBHOCTI 00CTaBUH KpailHboI OTpeby,
TaKOX MaJIO3HAYHICTh AiSHHA.

Amnanis 3acTocyBaHHA cygamu dacTvHM 4 crarti 111-1 KK Vkpainnm ta crarri
111-2 KK Ykpainu nokasye, 1o IIOCTaHOB/ICHHIO OOIPYHTOBAHVX CIIPaBeNINBIAX
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BUPOKIB 3aBa)ka€ BiJICYTHICTb BM3HAYE€HHA TEPMiHy «MaTepiajlibHi pecypcu»,
AKUI TepenbadyeHnit MpegMeTOM 3/I0YMHIB BifMOBIAHO HO YacTuHM 4 CTaTTi
111-1 KK Ykpainmuta crarti 111-2 KK Ykpaian. [URL: https://pravo.org.ua/blogs/
kolaboratsijna-diyalnist-nova-stattya-kryminalnogo-kodeksu/ ] [5].

Lle Mo>xe 6y TV IPUYMHOIO HEOOTPYHTOBAHMX BUPOKIB.

Taki mpuxmagy posp’si3aHHs CHpas, 6e3 ypaxXyBaHHs [iMICHOI IIKOAY, sIKa
3amofiisiHa a0 Mo)ke OyTM 3amofisHa, NMOBMHHI OyTM BMK/IIOYEHI 3 IPAKTUKU
sactocyBanHs ctarti 111-1 KK. ITozi6Hi cipaByu 1epeoOTs>KYIOTh HaBaHTaXKEHHS
CNIiJYUX OPraHiB i CyJiB, OTHOYACHO 3MEHIIYIOUM PECYPCU I PO3CIiZyBaHHA i
PO3IIAAY CIpaB Ipo Oiybil HeOe3neYHi 37T0YMHNA.

HenoopnHoki Bumagky, Koam B CIIpaBax Ipo Kona6opaui171Hy TisIIbHICTD,
kBajtidikaris i /oOkasyBaHHA B SKUX BUK/IMKAE CYMHIBY, OpPraHM JJOCYZOBOTO
PO3CIilyBaHHA CIIOHYKAIOTh IiIO3PIOBAHNX [IO YK/IaJlaHHA YIOM NP0 BU3HAHHA
BUHYBATOCTI i 3rofjy Ha CIPOIEHNI CYZOBUI PO3I/IAL B OOMiH Ha OOIIAHKY M A-
Koro nokapaHHs. Cyqu, IOTOPKYIOUMCh 3 TAKMMI YTOIaMY, 3BIIbHAIOTH cebe Bif
HOTpeby mepeBipsATH 0OIPYHTOBAHICTh OOBMHYBaYeHHs 71 JOCI/PKYBAaTH LOKa3M,
HOCHIIIAI0YY TTOCTAHOBUTY BUPOK, HaBiTh SKIIO OOBMHYBAYeHHS € CYMHiBHUM.
Taxi yrogyu mpo BM3HaHHA BUHYBATOCTi 3a3BMuall MifO3pIOBaHI YKIaJAIOTh i
BIUIMBOM CTpaXy Iepef 04iKyBaHUM CYpOBMM IIOKapaHHAM, 1 B pe3y/abTarTi 3acy/i-
KeHi 1030yBalOTbCs IpaBa OCKAP)KyBaTV BUPOK 3a (akTUYHMMIU 0OCTaBUHAMI,
1110 ITOPYLIY€ IXHE IIPAaBO HA 3aXMCT.

CypnoBa IpaKTuKa iCTOTHO He 3MiHIOETbCs 60 BOHA JOCTaTHHO KOHCEPBAaTUBHA.
I3 yacom y BMpOKax 4 MOTMBYBa/JbHOI YaCTMHM IIOYaJayM BiJBOOUTU MaibKe
ofHaKoBUII (YHiBepcanbHNUIT) ONMC MDKHAPOIHO-TIPABOBYX aKTiB i HAal[iOHATBHOTO
3aKOHOJZIaBCTBA IIPO 3a00POHY arpecii, @ TAKOX AeTa/lbHill XpOHOIOTiI 30poitHOT
arpecii pociiicbkoi ¢epmepanii npotn Ykpainu. Aye ommuc 06’€KTMBHOI CTOPOHU
KOHKPETHOTO 3JI04MHY, Y KOMY OOBMHYBA4yeTbCs 0C00a, BUKIATAETHCS CTUCIIO,
¢dbopmanbHO, 6e3 HaBeJleHHs KOHKPETHUX JIii i IX CyCcIiIbHO Hebe3IeYHNX HaCTifIKiB.
Y BUpOKax 3a 3BMYKOIO IIOBTOPIOIOTH 00CTaBIMHY, yKa3aHi B 0OBMHYBa/IbHIX aKTaX,
TaKUMU caMyMy (OPMY/TIOBAaHHAMM i B Takiil camiil mocmigoBHocTi. Ymmarno
BUPOKIB 3a/IMIIAI0OTHCS O€3 ale/ALifHOrO Ta KacaliifHOro OCKap>KeHH:.

Ha mHamry fyMKy cmif BIOCKOHQIIOBAaTH 3aKOHOIABCTBO IIPO KOJabopaluiiiHy
TiAMbHICT Bif iHIMMX 3mo4ynHiB. e 06yMOB)IeH0 TIUM, 1110 BiJf MOMEHTY JOIIOBHEHHA
KK crarrero 111-1 KK Ykpaiau nporsarom 2022-2024 pokiB opranu foCygoBOro
PO3CITilyBaHHA, IPOKYPOPU i1 CyaM HO-pi3HOMY KBamiiKylTbh TOTOXHI fii, 1o,
AK HAC/TiOK, MOXKe OyTU MPUYNHOI0 IIOMWIOK, HEOOIPYHTOBAHUX IIPUTATHEHD JI0
KpMMiHaIbHOI BiINIOBiZaIbHOCTI, IPY3HAYEHHAM HeCIIpaBeIMBIUX IIOKapaHb.
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IcHye moTpeba ysroguTy HallioHa/IbHe 3aKOHOZIaBCTBO 3 BUMoraMu JKeHeBChKOl
KOHBEHIii IIPO 3aXMCT LMBIJIbHOIO HAceleHHA IIif 4Yac BiliHM Bif 12 BepecHsA
1949 poky, sKi nepe6a4aoTh MOXX/IMBICTh BUKOHAHHA LVBIIbHMMM 0ocobaMy Ha
OKYIIOBaHMX TEPUTOPiAX poOiT i MOCTYr, HeOOXifHUX [JIA >KUTTE3abe3NedeHH
HaceJIeHH .
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IMEBYEHKOI. O.,

acnipaHT Kadenpy KpUMiHaIbHOTO IIpaBa,
npolrecy Ta KpuMiHamictuku KuiBcbkoro
YHIBEPCUTETY iHTENEKTyaIbHOI BTACHOCTI
Ta npasa HanjionanbHoro yHiBepcurery
«OpecbKa OpUAMIHA aKaieMisi»

AKTYAAbHI MPOBAEMU OB’EKTA
KPUMIHAABHOTO NMPABOMOPYLUEHHS
HEBXWUTT 3AXOAIB LLOAO AiKBiAALIT
HACAIAKIB EKOAOTYHOIO 3ABPYAHEHHS

Y 3aKOHOZABCTBI PO KpMMiHaIbHY BiJIIOBia/IbHICTh HA TEpEHAX YKPAIHU 10
2001 poxy 6ynu BifcyTHI KpMMiHa/IbHO-IIPaBOBI HOPMU IIPO BifjOBifa/bHICTD
3a HEBXXUTTS 3aXOfiB LIOAO0 JIiKBifalii HacmifKiB ekonorivHOro 3a6pymHeHHA [1,
c. 88]. Tomy B Teopii kpuMiHaIBPHOTO IpaBa i IPaBO3aCTOCOBHIN His/IBHOCTI He
CKJIAJIOCS €AVMHOTO IiIXOAY 0 BU3HAYEHHS POLOBOTrO i 6e310cepeHboro 00 eKTiB
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KPMMiHAJIbBHOTO IIPaBONOPYILEHHA, IO HaMu posriApaerbeda. Ilpore 3 Takum
CTAHOBMILIEM HE BApTO MUPUTHKCA 1 BiIKIagaT 1I0ro Ha Ma1716yTHiI71 IMH vacy. Lle
3YMOBIIIOETBCS THUM, SIK IIepeKOH/MMBO cTBepmkye B.K. Matsiituyk, mo «mpobrema
00’€KTa 3/I0YVMHIB NPOTY HABKOIMIIHBOTO IPMPOZHOIO CEPENOBMINA — OfHA 3
OCHOBHIMX Yy Hayli KpMMiHa/JIbHOTO IIpaBa, BiJj 1l BUpIlIEeHHA 3a7€KUTh BU3HAYEH-
HA CYTi 3/I0YMHIB, 110 IIOCATAIOTh Ha HABKOIMUIIHE IPUPOJHE CepeloBuUILe, IX
npaBuibHa KBamigikallis i BifMeXXyBaHHsS Bifi CyCHibHO HeOe3NeYHWX [isHb.
I3 BupimeHHsAM 1ii€l mpoOeMM HEpO3PMBHO IIOB’SI3aHO IUTAHHSA IOOYAOBK
Ta BJOCKOHAJI€HHA CUCTEMM «3JI0YMHIB IHPOTM HABKOMMIIHBOTO IPUPOJHOTO
cepenoBuina» [1, c. 129]. Kpim Toro, B KOHTEKCTi 3a3HaYE€HOTO BHUIIe BAPTO CIIPUIL-
HATY IO3UTUBHE BUCIOBMOBaHHA npodecopa M.I. IlaHoBa, mo «aHanis 3mo4nny,
3 TOYKM 30py CUCTEMHOTO IIiIXOMY, BCTAHOBJIEHHA JOTO 3MICTYy, CTPYKTYPHUX
i meranmisylouMx ONVHMIIb, BUMIIJIEHHA BIJIOBIJHMUX €IeMEHTIB i O3HAK CKIamy
€ OCHOBOIO (POpPMYBaHHSI KOHKPETHOTO CKJIafly 3/7I04MHY (y HAUIOMY BUIIAJKY
KPMMiHa/IbHOTO IIPaBOIOPYLIEHHA HEBXXUTTA 3aXOAiB LIOM0 TiKBifallil HACTiKiB
€KOJIOTIYHOTO 3a0pyIHEHHs), OIMCAHOTO i 3aKpil/IeHoro B IeBHiit ctarti Oco6mm-
BOI YaCTUHU AK IOPUANYHOI KOHCTPYKIii, OCKIZIBKM €IeMEHTHU 1 O3HAKM OCTaHHIX
KOHCTPYIOIOTbCSA i 3aKpIIUTIOIOTBCA SAK JIOTiKO-I0pUANYHI Mofeni He caMmi 1o co0i,
He JIOBI/IbHO, a Ha IIi/ICTaBl aHAJIOTIYHNUX CTPYKTYPHUX OAVIHUIb 37I0YVHY IIEBHOTO
BUJY IK CUCTEMHOTO YTBOPEHHA...» [2, c. 14].

3 IPUBOAY p0008020 00 €KMa KPUMiHATBHNX IIPABOIOPYIIEHb, 1[0 ITOCATAIOTH
Ha BiTHOCMHU Y cepi HABKOIMIIHBOIO IPUPOFHOTO CepefoBMINA i, 30KpeMa,
nepenbadenoro cr. 237 KK, e taki mormmsagm: 1) «6mara, 1[0 OXOPOHSIIOTHCS
KpPUMiHaJIbHMM IIPaBOM, i cama Ipupofa, NPUPOHI 00 €KTHU, eKoIoriyHa Oesneka
SIK 0CO0/IMBO BXXK/IUBI i HenepexifHi miHHOCTI» [3, ¢. 11-12]; 2) «Iprpo00X0pOHHi
BiJHOCHHM, CIPAMOBAaHi Ha 3aXMCT HAaBKOIMIIHBOTO IIPUPOJHOTO CEPENOBUINA
JTIOJIIHY, IOTO TIOKPAIl[eHHs 11 030POB/IEHH, a TAKO)X HayKOBe OOIPYHTYBaHHS,
palioHa/IbHe BUKOPUCTAHHS 1 BiITBOPEHHs INPUPOJHUX PecypciB, 30eperKeHHs
HOPMAa/IbHOTO €KOJIOTiuHOro crany 6iocdepm» [4, c. 286]; 3) cycminbpHi BifgHO-
CMHM, IO HPOSB/IAIOTbCA Y BUKOPUCTAHHI, 30epe>keHH] i mokpaleHHi mpupos-
HOT'O CepefloBMIIA B iHTepecax COLAJiCTUYHOIO CYCIiIbCTBA, Ky BXOOUTDH i
OXOpOHa paJsAHCBKOIO HApOJHOIO TOCIOJAPCTBA, IOPANOK YIpaB/iHHA, Tpo-
MajicbKa OesIleka Ta iHIle B PO CKIaJOBUX, JOZATKOBUX 00 €KTiB» [5, c. 6-7];
4) «mif pomoBMM OO’€KTOM 3/I0MMHIB IPOTM JIOBKI/II BapTO BU3HATU TAKUI
CTaH HAaBKOIMIIHBOTO IIPUPOJHOIO CEPEIOBNMIIA Ta JIOTO OKPEMUX KOMIIOHEHTIB,
3a sKOTO BifiCyTHs He0e3meKa I >KUTTA i 3MOpOB’sl JIIOfielt, 3a0e3nedyeTbest
paniioHanbHe BUKOPVUCTAHHA 1 BiITBOPEHHA NPUPOJHUX PECYPCiB, JOTPUMYETHCA
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HaJIeKHUI eKOMOTiuHmit cTaH 6iocdepmu» [6, c. 355-356]; 5) «I1im pogoBUM 06’ €EKTOM
3/I04MHIB IIPOTY HABKOIMIIHbOIO IPUPOSHOTO CEPENOBUIIA PO3YMIIOTh CYCIIiIbHI
BiZIHOCMHU 3 IPMBOJY YMOB, 110 3a0e311eYyoTh iCHyBaHHS 6araToyHKI[ioHa/TbHOI
30a/1aHCOBAHOI €QUMHOI CUCTEMM, O SAKOI Ha/JeXUTb i mopguHa (1o YTBOpPIOE
HaBKOJIMIITHE TIPUPOJIHE CepeloBulle), Il OXOPOHY, pallioHa/bHe BUKOPUCTAHHS,
O3[JOPOBJICHHsI 1 BiTBOpeHHS TakKoi CUCTeMM I TelepilllHiX Ta MaiOyTHIX
IIOKOMTiHb, fIKa TapaHTyBaTuMe Oe3ledHe s XUTTSA i 3JOPOB’Sl HAaBKOJIMIIHE
npuponHe cepegosuiie» [1, c. 6-7]; 6) I.B. beppHik 3aneBHs€, 110 «T0 poOJOBOTO
00’€KTa 37I0YMHY IIPOTY LOBKI/UIA B HAYILli KpYMiHaIbHOTO IIpaBa iCHYeE Ba MiAXO/L.
[Mepumit nipxin OymyeTbcs Ha TOMY, 10 popoBuit 06’exT posainy VIII «3nounun
IpOTH JOBKIIIA» (3apas «KpuminanvHi npasonopyuieHHs npomu 008Kinig» —
asmop cmammi) € ofHOOO eKTHUM. Jpyrmit minxig OyayeTbcsa Ha [1BOOO €KT-
HOCTi pofioBOro 06’€KTa 37I09MHIB MPOTH JOBKi/LIs» [7, ¢. 109-110]. Kpim Toro,
11 HAyKOBUIA CTBEPIKYE, IO «IIPEICTABHNKY IIEPILIOTO MiIXOAY POJOBIUM 00 €K-
TOM 3/I09VHiB IIPOTU JOBKI/I/IA BUSHAIOTD CYCII/IbHI BIJHOCKHI, 1110 3a6e3neqy10Tb
OesmevHe I iCHYBaHHA HABKOJIMIIHE IIPUPOMIHE CEPefoBUIIE, JIOTO OXOPOHY,
panjioHasbHe BUKOPUCTaHHH; CTaH HABKOIMIIHBOTO IIPMPOJHOTO CepefoBMILa
Ta JIOr0 OKpeMUX YMHHUKIB, 32 AKX BiICyTHS HebesmeKa /I XUTTA i 3T0poB’s
mofieli, 3a0be3NeYyeTbcsi OXOpPOHA pallioHaJlbHE BMKOPMCTAHHS i BiITBOPEHHS
IPUPOJHYX PECYPCiB, JOTPUMYIOTHCS HaJIOXHMIT €KOIOTiuHMIT cTaH 6iochepn» [8,
c. 105; 9, c. 69-99;10, c. 270].

I[IpencTaBHUKY IPYTOTO MiIXORY POXOBMUM 00 €KTOM, Ha epekoHaHH: 1.B. bep-
[HIK, «BBO)XAIOTb MOJBIIIHY NPMPOAY CYCIIBHUX BiTHOCMH y cdepi OXOpOHH,
BUKOPUCTaHHA, 30epe)XeHHA 1 BiJTBOpPEHHA IPUPORHVX PeCypciB Ta CYCIiIbHI
BiffHOCHHN Y cepi3abesnedeHHs ekonoriuHoi 6esnexn» [11,c. 110]. [TpuxmnbHukamm
nporo Hanpsamy «€ B.I1. Camoxin [12, c. 85] ta C.b. TaBpum [11, c. 110]; 7) Ha nepe-
koHaHHA T.B. KopHAKOBO, sIKa 3ameBHsE, 1110 «BifHECEHH HOPM IIPO KpUMiHAIbHY
BijOBiffa/IbHIiCTh 32 37104MHY ¥ cdepi moBKimws o posniny VIII «3n0unuu npotn
IOBKIIIsI» 3 OIVLAAY Ha popMyBaHH: po3piniB ocobnusoi yactuan KK 3a osHakamm
POIOBOro 00’€KTa, CBi[YMTH IPO Te, L0 CaMe JOBKI/IA, HAaBKOJIMIIHE IIPUPOLHE
cepefoBIIIie € POOBUM 00 €KTOM IMX 37104MHiB» [13, c. 125].

Hamy cripnitMaeTbcsl BU3HaYeHHs POJOBOTO 00’ €KTa KpUMMiHAJIbHUX IIPaBO-
HopylIeHb CPOpPMy/IbOBaHE aBTOPOM II'ATOI Touky 30py (B.K. MatBiituykom), ne
iy ponoBMM 00 €KTOM 3/I0YMHIB (Y HAWOMY BUNAOKY — KPUMIHAZbHUX NPA6o-
nopyuiervb) TPOTU HABKOIMIIHBOIO IIPUPORHOTO CEepPefOBMINA PO3YMIIOTH Cyc-
IiIbHI BiZHOCMHM 3 IPUBOAY YMOB, IO 3a0e3Ie4yITh iCHYBaHHs Oarato-
¢byHKIIOHaIbHOI 30aTaHCOBAHOI E€VHOI CUCTEMM, [0 SIKOI HaJIeKUTD i JTIOUHA
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(II0 YTBOpPIOE HABKOJVIIHE IPUPOJHE CepemoBulle), I OXOPOHY, paljioHanbHe
BUKOPUCTAHHSA, O3[OPOBJIEHHA 1 BIZTBOPEHHA TaKOI CUCTEMM /IS TEIepilIHiX
Ta MailOyTHIX IOKOTiHb, fIKa TapaHTyBaTMe OesIledHe I KUTTS i 37M0pOB’A
HaBKOJIMIIIHE IPUPOJHE CEPENOBUILE.

Besnocepeoniti 06’exkm. 1llo crocyeTbcsi 6e3mocepeHbOro 06’ekTa aHasiso-
BaHOIO [iAHHA, TO B Hayli KPMMIHa/JbHOIO IIpaBa € CIYLIHOKI MO3NIid, IO
«OCHOBHUM 663HOC€p€I[HiM 06’eKTOM € Ti KOHKPETHI CYCIIiJIbHI BiJHOCUMHM, AKi
HacaMIlepesi NparHyB IOCTAaBUTHU IIifi OXOPOHY 3aKOHOAaBellb, mpuiimarodn KK
Ykpainu. besnocepenHiit 06’€KT 3aBX[y BXOAUTH IO CKIAaJy POJOBOro 00’€KTa
KPUMiHa/JIbHOTO IIPAaBONOpPYIIeHHS. ToMy, came Iieli OCHOBHMIT Oe3locepenHiit
00’€KT, SIK YaCTMHA POJOBOTrO, BU3HAYAE BiflHECEHHS KPUMIHAJIBHOTO IIPaBO-
HOpPYIIEeHHS 10 Toro 4y iHmoro posginy Oco6mmsoi wactuam KK [14, c. 91].
Takym 4MHOM, MOXXKHA CTBEpPIKYBATH, IJO0 OCHOBHULL be3nocepedHiil 06 ekm sIBNIsE
c06010 KOHKpPEeTHi CYCIIiIbHI BiffHOCMHY, Ha SIKi J1 CIIPSMOBAHMIA, B IIEPLIY Yepry,
KpUMiHa/IbHO-TIPaBOBUI 3aXVCT.

Binpm BmanuM MoO)XKHa BBaXKaTy BU3HAYEHHS OCHOBHOTO 0e3MOCepeIHbOro
00’eKTa KpMMiHaJIPHOTO ITPaBOIIOPYIIeHHS, Hepenbadenoro ct. 237 KK, sanponoHo-
BaHoro B.K. Marsirtuykom ta I.O. Xapp, 0cKi/TbKy BOHM OCHOBHUM 0e3I0cepeHiM
00’€KTOM IIbOTO JIiSTHHS BU3HAIOTb CYCII/IbHI BiTHOCMHY, 5IKi 3a0€3I1e9y0Th YMOBHI
3 OXOpOHM eKOJIOTiuHOi Oe3lekM B YAacTWHI MiKBifamii i1 ycyHeHHS HacCTifkiB
€KOJIOTIYHOTO 3a0pyIHEHHS TePUTOPIli, 10 3a3HA/MN TAaKOTo 3a0pyfHeHHs Hebe3-
IIeYHVMY peYOBMHAMM ab0 BUIIPOMIHIOBaHHAM. TaKO)X NMOSUTMBHOIO LIOfO 6e3-
nocepegHboro o6’exra € mosuis AHpapia Typis, ockinpky BiH BM3HAa€ TakMMMu
BiffHOCVHM y cdepi 3aXMCTy TPOMaJAH, IO 3HAXOMATHCA HA TEPUTOPIi, o 3a3-
Hajla 3a0pyJHeHHS BUIIPOMIHIOBAaHHAM a00 WIKiIMBUMM pedOBMHAMM (aBTOP
OIVMHAZLATOI TOYKU 30PY).

Kpim Toro sacmyrosye Ha yBary i nmosunisa B.K. Marsiitayka ta 1.O. Xapp, Akxi
BU3HAYAIOTb, IO «JOIAaTKOBMM Oe3IOocepenHiM 00’ €KTOM MisHH:A, NependadeHoro
ct. 237 KK - 3a7e)HO Bifi HACTIZIKIB, 10 HACTA/IN, MOXYTb OyTHU CYCIIiIbHI BiTHO-
CVHY, 10 3a0e3NeYyloTh YMOBM 3 OXOPOHU JXUTTS, 3[[OPOB’S JIIOEN, BJIACHICTD i
T. i [14, c. 313-315]. To6To0, mify 6e3nm0cepenHiM 06 €KTOM BUCTYIAIOTD CYCIIIbHI
BifHOCUHII, AKi 3a6€311e4yI0Th YMOBY 3 HaJIEXKHO, Y BiIOBiTHOCT] 3 YMHHNM 3aKOHO-
JIaBCTBOM, €KOJIOTi4HOI Oe3IeKy TepUTOPilL, 0 3a3Ha/I 3a0pyIHEHH: HeOe3IIeuH -
MU pe4oBMHaMM a0 BUIIPOMIHIOBAaHHS Bi[[IIOBiHVMM BiTHOBJIIOBA/JIbHUMM 3aXO-
JAMM B YaCTHHI TKBifanil yCyHEHHA TaKMX HAC/IIIKIB €KOJIOTiYHOIO 3a6pyuHeHH;1.

BucnoBku. Ha mifgcraBi BMIEBMKIAZEHOIO MOXXHAa KOHCTATyBaTy IO IIiJ
pooosum 00°€kmom TPOTUIIPABHUX JIiSIHb IIPOTU HABKOJMIIHBOTO IPUPOIHOTO
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cepemoBuINa PO3YMIIOTh CYCHi/IbHI BITHOCHHM 3 IPUBOJY YMOB, 1[0 3a06€3Ie4yI0Th
icHyBaHHA OaraToQyHKIIiOHaNbHOI 30a/AaHCOBAHOI €OVHOI CHUCTEMY, O SKOI
HQJIOKUTDb i jTrofMHa ([0 YTBOPIOE HABKOJVIIHE IIPUPORHE cepefoBuiie), ii
OXOpPOHY, palliOHaJlbHe BMKOPUCTAHHA, O3[JOPOB/IEHHA 1 BIZTBOPEHHA TaKOl
CHCTEMI I TelepilllHiX Ta MailOyTHIX IOKOJIiHb, SIKa rapaHTyBaTUMe Oe3leyHe
VIS KUTTS i 3MOpOB’s] HABKOJIMILIHE IPUPORHe cepenoBuine. [lix 6e3nocepedrim
00’eK1MOM BUCTYTIAIOTD CYCIIi/IbHI BiffHOCKHY, SIKi 3a0€311eYyI0Th YMOBM 3 HA/IeXKHOI,
y BIJIIOBiHOCTi 3 YMHHUM 3aKOHOJABCTBOM, €KOJIOTiYHOI Oe3leKu TepuUTOpiit,
[0 3a3HaMM 3a0pyAHEHHs HeOe3NeYHUMM pedyoBMHAMM a00 BUIIPOMIHIOBAaHH:
BiJJIIOBIJHMMM BiJHOB/IIOBAJIbHMMM 3aXOfaMM B YacTHHI JiKBifanii yCyHeHHS

TaKMX HACTIIKiB €KOJIOTIYHOT'O 3a6py,uHeHH;1.
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KPUMJKHA Amnacracig €sreHiBHa,
crypenTtka 101 n. . MCE
HaBYa/JbHO-HAYKOBOI'O iHCTUTYTY No2
HanjionanpHoi akazieMii BHYTPIIIHIX cIIpaB
Hayxosuii kepisnux:

BOPOBE Onena BsuecnasiBua,
npodecop kadegpu KpUMiHANTICTUIHOTO
3abe3IedeHHA Ta Cy[OBMX eKCIIePTU3
HaBYa/bHO-HAYKOBOIO iHCTUTYTY No2
HanjionanpHoi akazieMii BHYTPIIIHIX CIIpaB, KaHAU/AT
IOPUIVYHNX HaYK, JOLIEHT

AESKI AKTYAAbHI MUTAHHS
CYAOBO-TEXHIYHOT EKCMNEPTU3N
AOKYMEHTIB

CynmoBa excriepTusa BUCTYIIA€ OfIHUM 3 iHCTPYMEHTIB II€pETBOPEHHA IOTEH-
nirtHoI iHdopMmalii, o MICTUTbCA Y MaTepialIbHNUX Clifax NOAii KpYMiHaTbHOTO
[IPaBOIOPYIIEHHS B CYKYIHOCTiI 3 IHIIMMM MaTepiajamy, y KPUMiHaIiCTUIHO
3Hauymy iHdopmarito. AHasi3 eKCIIepTHOI MPAaKTUKM CBiYNTB, IO cepef Yucia
eKCIIepTU3, 10 HaMyacTillle IPU3HAYaIThCA, OFHIEI0 3 IOLIMPEHUX € CYLOBO-
TeXHiYHa eKcrepTn3afokyMmeHTis [1,C. 187]. Ik Bizomo, mpegmeToMITi€l eKcIIepTH3N
€ hakTyi06CcTaBMHY, OB s13aHi 3 BUTOTOB/ICHHIM IOKYMEHTIB, CIIOCOOOM BHECEHHS
y HUX 3MiH, BUABJIIEHHAM HEBUIVIMUX 3aIJCiB TOIIO, 1[0 BCTAHOBJIIOIOTHCA Ha
OCHOBI cCIenjiaJIbHMX 3HaHb Y Trajaysi TeXHIKO-KPUMMIHATICTUYHOTO MOCIIIKEHHA
JOKYMEHTIB B Ilepefi0ayeHOMY 3aKOHOM HOPSKY. A 00’€KTaMM CYOBO-TeXHIYHO]
eKCIIepTU3M JOKYMEHTIB €: Oe3mocepeqHbO AOKyMeHTH (abo ix ¢parmentn),
Marepiamy Ta 3acobu 1A IX BUTOTOB/IEHHS ab0 BHECEHHs 3MiH, IIOPiBHA/bHI
Marepiaau Tomio.

Ha pymxy K.M. KoBanboBa, BOXIMBUM B ACHEKTi JOCTiIKEHH: JOKYMEHTIB
€ IX cyyacHa kaacudikanid, mo Mae OygyBaTiCsA Ha TaKMX IifICTaBax: 3a Ha3BOIO;
IOXO/PKEHHSM; CTYIEeHeM AOCTyny; (i3W4yHOI0 HpMpoAo Hocis Ta dikcamii
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inpopmanii; crocobom BigobpaxkeHHs iHdopMallil; IpKU3HAYEHHAM; CTPOKOM
3bepiraHHA; CIiBBiJHOLIEHHAM 4Yacy BUTOTOBJICHHA [OKYMEHTAa i BYMHEHHSA
PO3CIilyBaHOTO IIPAaBOINOPYIIEHHSA; MPOLIECYaJbHOK 3HAYYIIICTIO; IOPUANYIHOIO
yuHHIicTIO [2, C. 37].

SK xputepii cipaB>XXHOCTI JOKyMeHTa IIPOIIOHYEThCA 3aCTOCOBYBATI HACTYIIHE:
a00 3MicT TOKyMeHTa Ma€ BifilIOBifaTH AifiCHOCTI i MiATBEpPKyBaTH BipOTifHICTD
yioro moxomkeHHs [3 C. 165]; abo moxymMeHT Mae Oyt migmmcanmit 0co6oro,
sKa JIOTO CK/IajIa Yy B3siIa Ha cebe 000B’SI30K BIACHOPYYHO (M1 JOKYMEHTIB Ha
IIarepoBOMY Hocil) ab0 3a JOIIOMOTroI0 KBasIi(iKOBaHOTO eleKTPOHHO-LM(POBOrO
nignucy (st JOKyMeHTiB, B efleKTpoHHOMY Burysaai) [3. C. 165].

AHanisyoun OCHOBHI 3aBJaHHsA CY/IOBO-T€XHIYHOI €KCIIEPTU3Y JOKYMEHTIB,
C.J1. Tonramo mopinse ix Ha imentudikaniitni Ta HeimeHTMdikauiiHi, a g0
OCTaHHIX BiJHOCHTD TaKi 3ajjadi: BCTAHOBJIEHHSA cnoco6y BUTOTOBJIEHHA JOKY-
MeHTa ab0 J10T0 YaCTMH; YU BUKOPUCTOBYBABCS /I BUTOTOBJIEHHS TOKYMEHTa
3aBYaCHO HaJ[pyKOBaHUIl OJaHK; 4M BUKOPUCTOBYBANACh JIsI BUTOTOBJICHHS
NOKYMEHTa YacTMHA iHIIOTO MOKyMeHTa (3 migmmcoM abo iHIMIMMM pekBi3u-
TaMU); CIIOCi6 HaHeCeHHs TEKCTY, MiJINCIB TOI0; BCTAHOBIEHHs (PakTy 3MiHU
IIOIEPEIHbOTO 3MiCTY, BUKOPUCTAHHA XiMi4YHIX PeaKTUBiB; BUJA/IEHHA YaCTVHNI
TEKCTY 3a I0IIOMOTOI0 IiIYMCTKIY, JONMUCYBAaHHA (HOPYKOBYBAHHA), IEPEKIIEI0-
BaHHA a00 BKJICIOBAHHS OKPeMUX (parMeHTiB; BUAB/IEHHA C1abOBUAMMUX a00
HeBUAVMIX 3aIMCiB, yTBOPEHNX Y pe3ynbTaTi 3HeOapB/IeHHs MiJ Ai€r0 XiMiYHUX
PeaKTMBIB, KMCHIO TOIO; 3HMUILEHHA MEXaHIYHMM IIIAXOM; 3a/JIMTUX, 3aKpec-
NeHMX (3aIUTPUXOBAHMX); He3abapB/IeHUX, BTUCHEHNX; BCTAHOBJIEHHSA 4Yacy
(abcomoTHOTO 200 BiJHOCHOrO) BUTOTOB/IEHHS JOKYMEHTa ab0 JIOrO 4acTHUH;
BCTAQHOBJIEHHS IIPUPOAYU PEYOBUHU JI/I TPAB/ICHHS YU 3MUBAaHHA, papOyBaHHs,
CK/Iel0BaHHA Ta iH. [4, C. 164].

CTOCOBHO J[IOKYMEHTa Ta JIOTO PEKBi3WTiB SIK O00’€KTiB CyHOBO-TEXHiYHOI
eKCIepTM3M 3ajiada i3 BCTAHOBJIEHHA CIIOCOOy BUTOTOBJIEHHsA CIIPSMOBaHa Ha
BU3HAYEeHHs IPUIOMIB 1 TeXHIYHMX 3ac00iB, [0 BUKOPUCTOBYBAIUCA IPU JIOTO
crBopeHHi. Ilif crmoco6oM BHUIOTOB/IEHHA [OKYMEHTa pPO3YMIIOTb CYKYIHICTb
IpUIOMiB, METOZIB, TEXHIUYHNX 3ac00iB i MaTepiaiB, 1[0 BUKOPUCTOBYIOTHCS IJIS
JIOTO CTBOPEHHS SIK Pi3SMYHOr0o 06’ €KTA.

[ BCTaHOBJIEHHS CIIOCOOY BUTOTOBJICHHS JJOKYMEHTA, 3a3BIYali, BUKOPUCTO-
BYIOTb CIIel}ia/IbHi 3HAHHA I[OJI0: COCO0iB i TEXHOIOT1iI CTBOPEHHS OpUTiHAI-MaKeTy
JOKYMEHTa; CIIOCOOIB 71 TEXHOJIOTI APYKY; CIIOCO0iB MicIAnpyKapchkoi 06poOKm it
3aCTOCOBYBAaHUX MarepiasiB; BUAIB i1 BIaCTUBOCTeN (apOyloUunx pedoBuH; BUAIB i
BJIACTMBOCTEN MaTepialiB pe4oBOl OCHOBY JOKYMEHTA Ta iHIIL
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BaxnuBuMm g1 BupileHHs 6araTbox 3aB/laHb CY/JOBO-TeXHIYHOI €KCIIePTU3N
NOKYMEHTIB € BCTAaHOBJIEHHS TOIO, Y € HaJaHuil JOKYMEHT OpUIiHaIoM abo
Komier. [lo Kormil JoKyMeHTa, 3a3Buy4ail, BifHOCATb BUTOTOBJIEHUII 3a JIOIIOMO-
rol0 TeXHIYHMX 3aCc00iB 4YM CIeljia/IbHNX KOMiI0Ba/JbHNUX MaTepiamiB eK3eMIUIp
MOKYMEHTA, L0 MOBHICTIO BiATBOpIOE iHPOpMalilo 3 AKOro-HeOyab JOKyMEHTa
Ha IIallepoBill OCHOBi. Pi3HOMaHITTA Te€XHOJIOriN OTPMMaHHA KOl JJOKYMEHTA
nepenbayae HeoOXigHICTD iX Kaacudikalii 3a migcTaBamMiu, [0 COPUAIOTh MaKCH-
Ma/IbHO TOBHOMY BCTAQHOBJ/IEHHIO OOCTaBMH IX OTPMMAHHS i1 3aCTOCOBYBAHMX 3
L[i€I0 METOIO 3aCO0iB.

Cnip 3asHayuTH, IO HA MNPAKTULI iHOAI 3yCTpidalOTbcA IOCTAaHOBU Ta
YXBaJIM Cy[liB IPO NpM3HAYEHHA eKCIIEPTU3Y, B AKUX NUTAHHA ITIOCTaBJIEeH] Iepey,
eKCIePTOM HEKOPEKTHO, BUXOJATh 32 MeXi 10ro KoMIeTeHIjii abo 1moB’si3aHi 3
OL[IHKOIO [iAHHA, BUPIlIEHHA AKUX BIJHOCUTHCA BUKIYHO O KOMIIETEHIil
OpraHy, 10 3[iJICHIOE pO3CHiflyBaHHA KpUMiHa/JbHUX IIPaBOIOPYLIEHbD,
OB’ I3aHNX 3 MiAPOOKOI0 MOKyMeHTiB. Hanpuknan, Take nuTaHHA: « 1 € HagaHmii
Ha TOCTiIKEeHHs TPOIIOBUI 3HAK Mifpobnennm?» [1, C. 189].

AKTyanpHOI0 NPOO/IEeMOI0 3aMMIIAEThCS BUPIlIeHHs AesKMX ifeHTndikanii-
HIUX 3aBJJaHb IIpM NPOBENEHHI CY/IOBO-TEXHIYHOI €KCIepTU3M JOKyMeHTiB. Ha-
npukiaz, ineHTudikamisa okpeMmux 3aco0iB OPrTeXHiKM, 10 3aCTOCOBYBAIUCD IS
nifpo6Ku 67aHKIB TOLIO. TyT TonoOBHOIO CKIAJHICTIO € BifICyTHICTb HAAiTHUX
METOJVIK BCTAaHOBJIEHHS TOTOXKHOCTI III(POBOTO APYKYBATBHOTO i KOIiOBATbHO-
PO3MHOXXYBa/IbHOTO IIPUCTPOIO 110 300pa’KeHHAX Ha Hi[pOOTIeHNX JOKyMEeHTaX.
Sk Bimomo, mpu oTpyMMaHHi 300pakeHHs Ha JTOKYMEHTi CIIOCOOOM CTPyMeHeBO-
KpanenbHOro JPyKy He Bi,‘[[6YBa€TbCH 6e3nocepenHbOI KOHTAKTHOI B3aEMOJil MK
APYKYIOUMMM By3JlaMU TIpUMHTepa i MaTepiaioM HOKyMeHTa (mamepom). Y pe-
3y/bTaTi, Ha HOBEPXHi IAllepy He YTBOPIOITBHCS CIiIM-BifoOpaXkeHHs poboyoi
IIOBEPXHi APYKYIOYOTO BY3/1a, TOMY imeHTUQIKyBaTV TaKuil IPUHTEP HE BUAB-
naeTbes moxxmsuM [1, C. 190].

3pocTarmya KiJbKIiCTh CYBOBO-TE€XHIYHMX €KCIIEpTU3 [OKYMEHTIB IIifi-
TBEP/)KY€E aKTYa/lbHICTb JJAHOTO HAIPSAMKY JOC/i/I)KeHb, PO3POOTIEHHS HOBUX
METOJiB Ta METOAVK, BIIPOBAJI>K€HHA HOBITHIX TEXHOJOTIN. fIKicHe BUABIEHHA
O3HAK HifgpoOKM, aHajxi3 CIOCOOiB BUTOTOBJIEHHSA [OKYMEHTIB I0O3BOJAIOTH
3abe3neunTy 00 EKTUBHICTD y NMPAaBO3aCTOCYBaHHI Ta JOIOMAralTb Yy PO3CIi-
IyBaHHI KpMMiHa/TbHUX NIPABOIOPYIIeHb. TaKMM YMHOM, PO3BUTOK i BJOCKOHA-
JIEHHSA CY[IOBO-TeXHI4YHOI eKCIIepTM3Y JOKYMEHTIB B Cy4aCHMX YMOBaX € He0O-
XiJTHOI0 YMOBOIO Ji/is1 3a0e3edeHHs IPAaBONOPAAKY Ta 3aXUCTY 3aKOHHMUX IIPaB
ITpOMaJsH.
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BEPE3IOK Anacracia CepriiBHa,

CTyfieHTKa 3 Kypcy KuiBcbKoro yHiBepcuTeTy
iHTeNeKTyanbHOI BIaCHOCTI Ta mpasa HallionanbHOTO
yHiBepcuTeTy «OfiecbKa IOpUANYIHA aKajeMis»

KPUMIHAABHI MPABOMOPYLUEHHS,
NOB’43AHI 3 AOMALLHIM HACUAbCTBOM:
KBAAIDIKALIA, AOKA3YBAHHS
TA NPOBAEMATUKA

JlomMalTHe HACUIIBCTBO € OJHIEIO 3 HANTOCTPILINX COLIia/IbHUX MPO6TIeM Cydac-
HOTO CYCII/IbCTBA, fKa IOTpedye KOMIUIEKCHOTO mifixony mo ii BupimenHs. 3
npuiHATTAM 3akoHy Ykpaium «I[Ipo 3amobiraHHs Ta IPOTHAII0 HOMAIIHBOMY
HacWIbCTBY» [1] Ta KpuMiHamisali€lo JOMAaIIHBOTO HACUIBCTBA SK OKPEMOTO
CKJIafly KpuMiHampHOro npasonopyuenHs (ct. 126-1 KK Ykpainn) [2] Bigbymica
CYTTEBi 3MiHN y migxomax fo KBaidikamii Ta ;o0Kka3yBaHHA TaKVX HisTHb.

Crnenndika xBanmidikarnii KpMMiHaTbHNUX NIPaBONOPYIIEHD, ITOB s3aHUX 3 JI0-
MaIllHiM HaCU/IBCTBOM, IIOJIATA€ B HEOOXITHOCTI BCTAHOBJIEHHS 0COOMMBOTIO 3B 13-
Ky MDK IOTEPIIIMM Ta KPUBJHMKOM, a TaKOX CUCTEMATUYHOCTI IPOTUIIPAB-
HYX Aiit. [Ipyu iboMy GpopmMy HacHIbCTBA MOXKYTh OyTH pisHUMU: Qi3UyuHe, ICUXO-
JIOTi4HEe, EKOHOMIYHE YM CEKCyaIbHe. BaXK/IMBO po3yMiTu, 1110 JOMAIIHE HACU/IBCTBO
XapaKTepU3y€eThCA NUKIIYHICTIO Ta Ma€ TEH/IEHIIIIO O IIOCU/IEHHS 3 YaCOM.

[Ipornec moxkasyBaHHA y CIpaBax IIPO JOMAIIHE HACUIBCTBO MAa€ CBOIO CIIELN-
¢iky, 3yMOB/IeHy XapaKTepOM IPaBONOPYLIEHHA Ta OCOOMMBOCTAMM B3a€EMOBIiZ-
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HOCMH MDK moTepnimmM i kpuBpgHMKOM. KimodoBrMu pnokasamy MOXYTb OyTu:
[IOKa3aHHA IOTEPIIJIOro Ta CBIIKIB, MEAVYHA JOKYMEHTAlLlisl, pe3yIbTaTil CyLOBO-
MEAVYHOI eKCIepPTU3y, IPOTOKOMM 3 MICUs IIOAil, BUCHOBKM IICMXOJIOTiYHOI
eKCIepTU3M, ayflio- Ta Bifleo3amycy mopiit [4].

Oco6muBy yBary cmif npupinuty 3060py [oKasiB IICMXONIOTiYHOIO HACWUIIb-
CTBa, sIK€ YaCTO BAXKKO JIOBECTY 4epe3 BiACyTHICTh BuauMux ciifis [3]. ¥ takmx
BUIIAZIKaX BaXX/IMBY POJIb BiflirpalOTh BMCHOBKM IICUXOJIOTiB, ITOKa3aHHA CBifIKiB,
AKi criocTepiranmy 3MiHM B HOBeJiHII IOTepHinoi 0cobu, MUCTYBaHHsA, ayhio- Ta
Bifleo3amnucu.

s edexTuBHOrOo po3ciifyBaHHA Ta J[oKasyBaHHA (PaKTiB JOMAIIHbOTO
HAaCWIbCTBAa HeOOXigHa TicHa CIiBHpalsd MDK IPaBOOXOPOHHVIMM OpraHaMM,
COIia/IBHUMM CITy)K0aMy, MEIMYHVMM YCTAaHOBaMM Ta TPOMAJICBKMMU OpraHi-
3anisMu. BaXMuMBMM € CBO€YacHe pearyBaHHS Ha IOBiJJOMJIEHHSA IPO BUIAJKM
IOMAIIHbOTO HACWJIbCTBA Ta Ha/leXKHa dikcallis BCix 06cTaBUH MOfil.

KBanidikanis JoMalIHbOro HaCM/IbCTBA TIOBMHHA BPaXOBYBaTy BCi 00CTaBMHU
CIIpaBy, BK/IIOYAI0YM IHOIEPeHI BUMAKM HACUIbCTBA, HAsBHICTh 0OMEXYBaIbHIX
IPUNNCIB, XapakTep 3anofisHoi mkoau. [Tpu 11poMy HeoOXiTHO YiTKO pO3MEXOBY-
BaTy a/IMiHICTpaTUBHI IIPaBONOPYIIEHHA Ta KPMMIHAIbHO KapaHi IiAHHA.

[Tpo6nemarnka KpMMiHaJIPHUX IPaBONOPYIIEHb, OB SA3aHUX 3 JOMAIIHIM
HaCUIbCTBOM, XapaKTE€PU3YETHCA KOMIUIEKCHUM XapaKTE€POM Ta OXOIUIIOE IMPOKe
KOJIO B3a€MOIIOB I3aHVX INMTaHb IIPABOBOTO, IIPOIECYa/bHOTO, OpraHi3aliifHOro
Ta COLIia/IbHO-IICUMXO/IOTiYHOIO XapaKTepy.

Y npaBoBiif IJIOMMHI 0COOIMBO TOCTPO IMOCTAIOTh MUTAHHS CKIATHOCTI po3-
MEXYBaHHA aJMiHICTPAaTMBHOI Ta KpMMIiHa/IbHOI BiJIIOBIZA/TbHOCTI 3a JIOMallIHE
HACUIBCTBO [5], mpobneMy HOBefeHHs CUCTEMATMYHOCTI BYMHEHHS HaCWUIb-
CTBa fIK KBasiQiKylouoi 03HaKM, Ta BiICYyTHOCTI YiTKMX KPUTepilB OLHKM ICK-
XOJIOTiYHOTO Ta €KOHOMiYHOTrO HacuabcTBa [6]. Heysromkenicts Tepminosmorii B
PI3HMX HOPMaTMBHO-IIPAaBOBMX aKTaX Ta HEJOCKOHAIICTh MeXaHi3MY B3a€MOJil
MDK pi3HMMM OpraHaMy Ta CIy>KOaMyu CTBOPIOIOTb NOJATKOBI HEpelIKOAy i
eeKTUBHOI MPOTHU/iI ITbOMY ABNIILY.

I[TpornecyanpHi mpo6neMu XapaKTepU3yOThCS BUCOKMM PiBHEM JIaTEHTHOCTI
JOMAIIHBOTI'O HACW/IbCTBA Ta CK/IAJHICTIO 300py ZOKa30B01 6231, 0COOIMBO I0/[0
IICUXOJIOTIYHOTO HacuIbCTBa. YacTa BiiMOBa MOTEPIiNKX Bij mokas3aHb abo ix
3MiHa 4epes3 3a/IeXXHICTh BiJi KpUBAHMKA CYTTEBO YCK/IAHIOE IIPOLIEC PO3CIify-
BaHHA. HegocTaTHA KiIbKIiCTD ClienianisoBaHUX NPUTYIKIB J/iA MOTEPIIINX Ta
TPUBAICTh POSINIAAY CIPaAB Y CYlaX CTBOPIOIOTDH JOAATKOBI PUSUKM [IJIS )KEPTB
HacUIbCTBA.
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OpranisaniitHi mpo6meMy BKIIIOYAIOTh HEJOCTATHIO KiNBKICTh cHelialbHO
nifroToBreHux ¢axisiiiB, 0OMeXeHi pecypcu Iy HalaHHA JOIIOMOIY ITOTEPIIIUM
Ta BiCYTHICTD €mMHOI cucTeMM OOJIiKy BUIAJKiB JOMAIIHbOTO HACUIbCTBA.
HeedexTnBHa KooppmHalis MDK pi3HMMHU CIy>KOaMyu Ta OpraHaMM, a TaKOX
HeJOCTaTHE TeXHiuHe 3abesmedyeHHsa maA ¢ikcanii fokasiB 3HAYHO 3HIDKYIOTDH
eeKTUBHICTb MPOTUAIT JOMAIIHbOMY HaCUIbCTBY [3].

Y corianbHO-IICUXOMIOTIYHOMY acHeKTi BaXX/IMBMMM NpobreMaMy 3amniia-
I0THCSI CTEPEOTUITHE CTaBJIEHHs CYCIITbCTBA [0 IPO6/IeMY JOMAIIHbOTO HACWJIb-
CTBa, €KOHOMIYHa 3a/IeKHICTh MOTEPIINNX Bifi KPUBAHUKIB Ta CTpax 3BepTa-
THUCA 32 JOIIOMOIOI0 Yyepe3 MOXIMBY cTurMmarusaniro. Hegosipa mo mpaBooxo-
POHHUX OpraHiB Ta IICMXOJIOTiYHA TpaBMaTK3allid [AiTeil-CBifAKiB JOMAaIIHbOTO
HACWIbCTBA CTBOPIOIOTH JIOMATKOBi mepemkonyu misi eeKTUBHOTO BUPIillleHHS
npobneMn.

Y cdepi mpaBo3acTOCOBHOI IPAKTUKN MMPOOIEMHUMH 3a/TMIIAIOTHCS IUTAHHS
HEOJHAKOBOI'O 3aCTOCYBAaHHA CylaMMi HOPM 3aKOHOJABCTBA, CK/IA[HOCTI BU3HA-
YeHHS pO3Mipy MOpabHOI IIKOAM Ta Ipo6IeMu BUKOHAHHSA CY[AOBMX pillleHb
I[OJI0 KpUBAHMKIB. BifcyTHicTh mieBux MexaHismiB peabiniTauii KpMBIHMKIB Ta
CKJIATHICTh JOKa3yBaHHA IPUIMHHO-HACIIIKOBOTO 3B 3Ky MK [IiAIMU KpUBIHMKA
Ta HAC/TiJKaMy TaKOX MOTPeOYIOTh BUPIIIeHHS.

Mi>XHapOZHO-IIPaBOBi acHeKTM MPOOIeMaTVKY BK/IIOYAIOTh HENOBHY iMILIe-
MEHTAIil0 MDKHAPOJHNX CTAHAAPTIB y HalliOHa/IbHE 3aKOHOJABCTBO, BiICYTHICTh
eeKTMBHUX MeXaHi3MiB MDKXHApPOZHOTO CIiBpOOITHMIITBA y HpOTHUAil ZoMar-
HbOMY HAaCWJIbCTBY Ta CKIAJHICTh BMKOHAHHA pillleHb MIKHAapOJHMUX CYZOBUX
incranmin [5].

Jlns BupileHHs 3a3HaueHUX MpoOIeM HEOOXiHO BXXUTU KOMIUIEKC 3aXOfiB,
BKJIIOYAI0YM Y[JOCKOHAJIEHHsI 3aKOHOAAaBUOi 0asy, MOCWIEHHS OpraHi3aliifHuX
3aXOfliB, BIIPOBaPKeHHsI e(PeKTMBHMX IPEBEHTUBHUX MeXaHi3MiB Ta PO3BUTOK
MDKHapOIHOrO CIiBpoOiTHUIITBA. 30KpeMa, BOK/IVBUM € YTOYHEHHS KPUTepiiB
kBayiikaril JOMalIHbOTO HACKUIbCTBA, PO3POOKA UITKMX MeXaHi3MIiB 3aXMCTY
IIOTEPIIINX, CTBOPEHHS CIelliai30BaHMX MiIPO3/i/IiB Y IPaBOOXOPOHHMX OpraHax
Ta PO3LIMPEHHA MePeXi KpM3OBUX LIEHTPIB i IPUTYIIKIB.
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KOBAJIbCbKA A. O.,

crypenTka 2 Kypcy rpymu CITA]L 10/23
KuiBcbKoOro yHiBepCUTETY iHTeNeKTyaabHOI
B/IaCHOCTI Ta 1paBa HamionanbHoro
yHiBepcuteTy «OfecbKa I0pUAMYHA aKaZeMid»

HEMPAMUA YMUCEA,
9K KPUMIHAABHO NPABOBA
KATEFOPiq

Henpsmuit ymncen — Ije Takmit yMmuces, Ipu SIKOMY 0ocoba yCBimoMIIIoBama
CycHibHO HeOe3leyHuUi XapakTep cBOro nHigHHA (fii abo OespisAnbHOCTI),
nepenbayasa iforo CycIiibHO Hebe3neyHi HacmigKy i Xo4a He 6a)kasa, ajie CBijoMo
npunyckana ix Hacranus (4. 3 ct. 24 KK) [4].

CpifoMicTh IIpM HENPAMOMY YMMC/i € aHAJOriYHOI0 CBiJOMOCTI B yMMCIi
npsimomy. I B iboMy pasi cBigoMicTh 0coOM BK/II0Ya€ PO3YMiHHS BCiX aKTUY-
HUX 00CTaBUH, LI0 XapaKTepU3yITb 00 €KTUBHI 03HAKM KOHKPETHOTO CKIafy
37I04MHY, B TOMY YMC/Ii XapakTepy i 3HaueHHs 00’€KTa i mpexMeTa IMOCATAHHS,
XapakTepy il i 6e3miAMbHOCTI, a TAKOX MicCIis, qacy, cnoco6y IX BUMHEHHA Ta iH.
Bona Tako>k MiCTUTDb pO3yMiHHA CYCIiTbHOI He6e3IeYHOCTi, IKiAINBOCT CBOTO
IisTHHSA 1 10TO HACTigKiB.

[Tepen6aueHHs Py HENPAMOMY YMMUCIII Ma€ CBOI0 PO3Mi3HaBaIbHY 0COOIN-
BicTb. SIK i mpu nmpsAMOMY yMUCTIi, BOHO HOCUTb KOHKpeTHuUi xapakrep. Ocoba
B IIbOMY pasi 4iTKO YCBiOMIIIOE, o caMe ii KOHKpeTHa [iig 4u 6e3[is/IbHICTDb
MOXKe CIPMYMHUTM KOHKPETHMIT CYCIiIbHO HeOe3leYyHuil HaCmigoK, i TuMm
caMuM Iepenbadae 3arajoM pPO3BUTOK IPUYMHHOTO 3BSI3KY MDK HisTHHAM
i moxnmBum HacrmigkoMm. IIpote 1meit Hacnmimok ocoba mepepbavyae jauie sK
MOXX/IMBUII pe3ynbTaT cBOro AisiHHA. IlepenOadyeHHsA HEMMHYYOCTi HacTaHHA
HACTiKy Ipy HENpsAMOMY YMUC/ BMK/IOYA€TbCA. Bona ocobu B 1jpbomy pasi
He CIpsIMOBaHa Ha JIOCATHEHHsS CYCIiIbHO HeOesmeyHoro Hacninky. Came B
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IIbOMY i TOJIATae po3li3HaBajbHa 0COOMMBICTD MepefbadyeHHs HACiKiB Ipn
HEIPAMOMY YMUC/Ii. AJIe OCHOBHA CY THiCTb HEIIPAAMOTO YMMC/TY — B JIOTO BOJIbOBIIA
o3Hani. Oco6mMBicTh Takol O3HAKM IOJIATAE Y BiICYTHOCTI 6a)KaHHA HaCcTaHHA
cycninpHO Hebe3meyHoro Hacnigky. HesBakaloum Ha mnepembadeHHS TaKOro
HACTiKy, ocoba He BifdyBae MOTpPeOM B JIOTO HOCSATHEHHi, BOHO He MOTPiOHO
i1 Hi AK OCHOBHMIL, Hi AK NpoMDKHMI HacnigoK. TyT Mae Micue curtyauis, mpu
AKil 0coba, He CIIPSIMOBYIOYY CBOIO BOJIIO Ha JOCSATHEHHS HACTIJKY, BCE K TaKM
CBiIOMO [IOIIyCKa€ 110ro HacTaHHA. YacTilie 3a Bce Take CBifoMe JONYIIEHHSA
BUPAXAETbCA B Oalily>kKOMy CTaB/IeHHI 0 HacIifKiB. [Hakme kKaxy4m, ocoba,
He Oy/y4n 3allikaB/IeHOIO Y HACTAHHI CYCIIiIbHO HeOe3IeYHOro HaCi/IKy CBOTO
IisTHHA, BCE X JIONyCKA€ TaKy MOXIMBIcTh [1].

Opranisanisg Ta CTpyKTypa KOMIIOHEHTIB, fIKi CTaHOB/IATb 3MICT yMUCIY, €
BU3HAYAJIbHVMMIU I 3’ICYBaHHA 10TO BUJiB. Bi/buIicTh HayKOBIIiB BKa3ylOTh Ha
IBOKOMIIOHEHTHMIA 3MICT YMUC/TY: IHTE€NIEKTYa/IbHII i BOIbOBMIA.

InTeneKTyanbHNii KOMIIOHEHT OXOIUIIOE IMOHATTA «yCBiIOM/IEHHA» Ta «IIe-
penbadeHHsA». YCBIZOMIEHHSIM € 3[aTHICTb 0COOM PO3YyMiTV 3HA4eHHs CBOTO
misHHA. OCHOBHMMM KPUTEPifIMM, 32 JOIIOMOTOK AKUX MOXXHA BCTaHOBUTH,
[0 0co6a yCBiIOM/TIOE 3HAUEHHA CBOTO [JifHHA, € PO3yMiHHA YMOB CUTYaIlii,
($baKTUYHOTO 3MICTY 3HiICHIOBaHMX Aill, 00’€KTMBHOTrO XapaKTepy Ta 3HaYeHHs
3[IifICHIOBaHUX [Iiif 1 iX HacmipkiB, MeTu i MotmBiB piit. Ilig wac xBamidikanii
37I0YMHIB TaKO)XX HeOOXifHO BpaxoByBaTM, UM Maja o0coba MOXKIUBICTD
6e3nepeyHo YCBiJOM/IIOBAT) CUTYAL[il0 Ta XapaKTep CBOTO JiAHHA Y BiAIIOBiAHI
CUTyaljii, a TakoX CaMOCTiliHO cmpuiiMaTy iHpOpMalilo BHACTIJOK CBOTO
IICUXIYHOTO CTaHy. Bignosizi Ha 1Ii MMTaHHA JOIOMAralOTh BCTAHOBUTHM CTYIIiHb
JOCTOBipHOCTI, 3a AKOro ocoba ycBifjomMm0Bama yMOBM CUTYalii, 0co6MMBOCTI
CBOTO [IisIHHS Ta 1Or0 HACAigKiB.

CTocOBHO XapaKTEpUCTUKM BOJIbOBOTO KOMIIOHEHTy ymucay. OcTaHHi
BiffoOpa’kae 3maTHICTP 0COOM O BOJBOBOTO PETryIIOBAaHHS IIOBEiHKY, TOOTO
IO CBiOMOrO CIpsAMYBaHHA 1i po3yMOBuX i (i3MYHMX 3yCHIb Ha HOCATHEHHS
MeTy ab0 yTpUMaHHA Bif fisimpHOCTI. BiH BimoOpakaeTbcs B KpMMiHaJTbHOMY
3aKOHOJABCTBI IIJIAXOM BKa3iBKM Ha Oa’kaHHA HAacTaHHSA, CBifoMe NIPUITYCKaHHA,
Oaiimy>xe cTaB/leHHS a0 PO3paXyHOK Ha 3alo0iraHHA CYCIi/IbHO HeOe3leYHNM
Hacmigkam [2].

Henpsamuit ymucen, sk i Oynb-sKka KaTeropis B KpMMiHa/JbHOMY IpaBi, Mae
CBOI HeNOJMiKM Ta BifNOBifHY mpobmeMaTuky. BapTo 3asHaumTy mpo CKjajHOIIi
Yy BU3HA4YE€HHI MOTUBIB IIPaBOIOPYIIHMKA, & TAKOX [JOBENEHHA JOr0 ICUXiYHOTO
CTaBJIEHHs [0 BJIACHMX Aiit um 6espismpHOCTI. [ToTpibHO fOBECTH, 1110 OCcoba came
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He Oa)kajla HACTAHHS CYCIIIBHO HebesneuyHux HacmifkiB. [Ipore o6BUHYBaueHMit
MOXKe BJaBaTKUCA [0 OpexHi, 3aBakaTM B OTPUMaHHI MOTPIOHMX [OKa3iB Ta
inpopmanii, abu YHUKHYTM IOKapaHHs, ab0 JIOro MOM SAKIINTU. TakoX, SK yxKe
0y’10 3a3Ha4€HO, POJIb Ipa€ IICUXIYHMII CTaH 0COOM, 3a AKVMM CKJIAJJHO CIIOCTepiratu
1 JOCKOHAI0 NpOaHaIi3yBaTH MOTO.

[IcuxiyHe yCBiJOM/IEHHA JIIOAVHU TIPA€ POIb Y PO3MEXYBaHHI HENPAMOTO
yMuciny i HeoOepeXXHOCTi, B IUIaHI NpPOTUIIpaBHOI HembamocTi. 3po3ymimum
€ TOi (akT, 10 PO3ODKHICTD JAHMX IOHATDH IOJISTAE B TOMY, L0 HEIPSIMMIL
yMucen nepenbavae CBifjoMe HAaCTaHHSA CYCIIPHO HeOe3IeYHMX HACIifIKIB, a
HeoOepeXxHICTh — Te, 10 0coba He MepegdavYana HACTAHHS TaKMX HACTIIKIB, X04a
Mana 6 mepembOadnTH. PosmexxyBaty maHi MOHATTA iHOAI CK/IAJHO BPaXOBYIOUM
IICUXOJIOTIYHI 0COOMMBOCTI OOBMHYBaueHOro, BIiANOBIZHO Il i YCKIagHIOE
Cy0’€KTIHE OIiHIOBAaHHS, B TOMY YMC/Ii i IPY MOCTaHOB/IEHH] BUPOKY.

IlizcymyBaBImIM BUIlle CKa3aHe, BApTO 3a3HA4YUTH, IO HENPAMUI yMUCEN
€ CKJIQJIHOI0 IIPaBOBOIO KATErOpi€lo, AKa XapaKTepU3yeTbCs OCOOMMBUM IIOEN-
HaHHAM IHTE/IEKTYa/JIbHOIO Ta BOJIbOBOIO KOMIIOHEHTIB IICUXiYHOTO CTaBJIEHHA
ocobu mo cBoix giit. Ocoba ycBifoMII0E CycHinbHy HeOe3IeyHiCTh CBOIX Jiil
Ta nepenbdavyae MOXKIMBICTh HaCTAaHHSA IIKiJIMBUX HACTiAKIiB, OfHAK He Oakae
ix, a cBigomo pomyckae. lle yacTo BupakaeTbcs y 6aiy>)koMy CTaBJI€HHI [0
MNOTEHLIMHMUX HAC/TiIKiB.

YiTke pO3MeXYBaHHS HENPsSMOrO YMUCIYy Ta HeOOepeXXHOCTI Mae Benluke
3Ha4YeHH: 1A KBasidikanii smounny. Cyn Mae oniHIoBaTy BCi pakTIIHi 00CTaBUHU
Ta HaMBaXX/IMBIIIMM € BpaxyBaTy IICUXOJIOTIYHMII CTaH BUHHOIO, B NNUTaHHAX
kBastidikarii iioro miit.
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3AVIHYIIIIH Jdenuc Pycnanosuu,
CTyHmeHT 1 Kypcy MaricrpaTypu Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTya/IbHOI BIACHOCTI
Ta nnpasa HanioHanbHOro yHiBepcuTeTy
«OpecbKa OpUAMIHA aKaieMisi»

KPUMIHAABHA BiANOBIAAABHICTb 3A HECAHKLIIOHOBAHE
NOLWWMPEHHS iIHOOPMALIT MPO HAMPABAEHH4, MEPEMILLIEHHS 36POI,
O3BPOEHHY TA BOMOBUX MPUMACIB B YKPATHY, PYX, MEPEMILLEHHS
ABO PO3MILLEEHHY 3BPOMHUX CUA YKPATHM YU iHLLNX YTBOPEHUX

BiANOBIAHO AO 3AKOHIB YKPATHU BiNCbKOBUX ®OPMYBAHD,
BYMHEHE B YMOBAX BOEHHOIO ABO HAA3BMYANHOIO CTAHY

Kpuminanbuuii kogekc Ykpainu 6yB gonoBHeHnmit crarreio 114-2 «Hecankiio-
HOBaHe TIIOWMpeHHsA iHQopMalii Ipo HampaBlIeHH:A, IepeMilleHHsA 30poi,
030po€eHHs Ta 60iI0BMX IpUIACiB B YKpaiHy, pyX, lepeMillleHHs a60 po3MilleHHs
36portaux Cum YkpaiHu 4y iHIIMX YTBOPEHMX BifIIOBITHO [0 3aKOHIB YKpaiHm
BiJicbKOBMX (P OPMYBaHb, BUMHEHE B YMOBaX BOEHHOT'0 a00 HA/I3BMYAITHOTO CTAaHY».

Ha BHeceHHs [jaHUX 3MiH BIUIMHYJIO Jekinbka ¢axrtopis: 1) pd posmouana
IIOBHOMAcCIITabHe BTOPTHEHHS Ha TepUTOpilo YKpaiHu 24 mortoro 2022 poky;
2) CycinbCTBO Malo4yl MOBHICTIO BiIKPUTHIL OCTYII 1O Pi3HMX iHTEepHET-pecypciB
He pearyBasio Ha 3aknuku MiHicrepcTBa o60oponu Ykpainu, [enepanbHoro mrady
Ykpainu Ta iHIMX BilicbKOBUX (POPMyBaHb IOI0 HEPO3MOBCIOPKEHH iHpopMariil
Ipo pyX, IepeMilieHHA ab0 po3MimeHHA 3O0poiHMX cWiI YKpaiHM Ta iHIINX
BilICbKOBMX (pOPMYBaHb, IPO HAIIpaB/IeHHs Ta IepeMillleHHs 30pol, 030pOeHH Ta
6o1ioBuX npunacis B YKpaiHy, o cOpUYMHWIO TsHKKI Hacmigky. OZHMM 3 TaKux
npuktagis € obcrpin TPI] Retroville B Kuesi 20 6epesns 2022 poky, AKmit cTaBcs
BHACJIIOK TOTO, IO KUAHMH BUK/IAB y iHTEPHET MaTepiajy IpO IepecyBaHH:A
YKPalHCbKMX BIICbKOBMUX Y CTOMMIN 1 «CBiJOMO 4y HECBiJOMO» IIOIpPAIIOBaB
KOpEryBaJIbHMKOM I pOCiiiChbKOI apMil. BHacmilok 11boro, 3armuyso 8 moperi.

Posrisapatoun nepiy pemakiiiro crarri 114-2 KK (8ig 24.03.2022 p.) po3ymiemo,
[0 TYT BM3HA4YeHe OIbII LIVpIIe KOO MPOTUIIPABHUX HisiHb IMOPIBHAHO 3 ApY-
roto pepaxuiero (Big 01.04.2022 p.). Sk 3aznauns M.I. XaBpoHIOK, 3 27 6epesHs 1o
12 xBiTHA 2022 p. i moTiM, mounHaw4u 3 13 kBiTHA 2022 p., gignm gBi gemo pisHi
pemakuii ct. 114-2 KK [1]. [Tepira pepakiiis nepem6adasna 6inpIi mmpoxe Komo mpo-
TUIPaBHUX HisHB [1]. Tomy, 3 ornapy Ha nonoxxenHd 4. 1 ¢1. 5 KK mopo 3BopoT-
HOI il 3aKOHY B 4aci, AKIo ocoba B mepiof 3 27 6epesns mo 12 ksitHa 2022 p.
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noupuia inopmariio mpo nepemilieHHs TepUTOpiero Ykpainu 36poi, B3sBIIn ii
3 BIIKpUTOTO HOCTYIIy, ie BOHa Oya posMmilieHa, Harpukiag, Cny>xk6010 6e3mexn
Ykpainu, BiiOBiaIbHICTh 0COOUM BUKTIOYAETHCS, 60 mics 12 kBiTHA 2022 p. Take
IisAHHA NepecTano 6yTy KpUMiHaIbHO KapaHuM [1].

PosrnsHeMo ck1az JaHOTO KpMMiHA/IbHOTO NIPAaBONIOPYLIEHHS.

PopoBuM 06’€KTOM IpaBOIIOPYILIEHHS € CYCIIIbHI BiTHOCUHM 3 OXOPOHY OCHOB
HaljioHanbHOI Oesneku Ykpainu. besnocepenHiM 00'€KTOM BUCTYIAE Jiep>KaBHA
Oesneka Ykpainum B iHQopmauiiHiil cepi 3abesnedeHHA 0OOPOHO3ATHOCTI
nep>xaBu. BigmosinHo o 3Y «IIpo HaljioHanbHy 6e3neky», HallioHa/IbHO 0e3IIeK0I0
BBa)KA€TbCA 3aXMILEHICTD JIEP>)KABHOIO CYBEPEHITETY, TePUTOpia/ZbHOI 1iMiCHOCTI,
IEMOKPATMYHOIO KOHCTUTYLIIHOTO JIAJly Ta iHIIMX HalliOHa/IbHMX iHTepeciB YKpalHu
BiJi peabHMX Ta MOTeHLiNHMUX 3arpo3 [5]. B. boxpmap ocHoBHMM 6e3mnocepenHiM
00’€KTOM BM3HAYA€ CYCIIIbHI BITHOCUHM Y cdepi 3abe3leueHHs HAIiOHA/IBHOI Ta
Iep>kaBHOI 6e3I1eKyr, 000POHO3TATHOCTI, Iep>KaBHOTO CyBEPEHITeTY, TepUTOPiaIbHOL
nimicHocTi i HegoTopkanocTi [7]. 0. [ToHomapeHko BBaxkae, 1j0 OCHOBHUII 6e3110-
cepefHill 06’€KT HeCaHKI[IOHOBAHOTO MHOIIVPEHHs BiliCbKOBO 3Ha4ymlol iHpopma-
nii 36iraerbcst 3 00’ekTOM 370uNHiB, nepenbadennx ct. 114-1 KK, i, Ha Bigminy Big
B. Bonpaps, BK/II0OYa€e 10 HBOTO /uIe Ti CYCHiIbHI BifHOCHMHM, sKi 3a0e3Ie4yoTh
0060pOHO3AaTHICTb YKpaiHV B YaCTUHI Ha/TeXHOTO 3[i/iCHeHH:A BilicbKOBUMM (op-
MYBaHHAMM YKpaiH)M OXOPOHM OCHOB HAIliOHAQJIbHOI Oe3lleky YKpaiHM B yMOBax
BOEHHOT0 200 HA/I3BMYAITHOTO CTaHy [6].

Cnip 3asHaunTy, mo B. bonmap Tta 0. IloHOMapeHKO CXOmATHCA B TOMY, 11O
inpopmaniiiHa 6e3neka Ykpainu B yacTuHi 30epe>keHHs y TaeMHMII iHopMmarii,
AKa CTAHOBUTD IIPeIMeT aHa/1i30BaHOTO IOCATAHHS, € X04Ya J1 000B’A3KOBUM, OTHAK
TIIe JJOKATKOBUM Oe3IocepenHiM 00’€KTOM CKIafiB 3/I04YMHIB, IepefdadueHnx
ct. 114-2 KK [2; 8].

3 mepenikoMm iHdoOpMaIliii, pO3roIOIIeHHS SIKOI MOXXe HPU3BeCTH [0 0bi3Ha-
HOCTi IpoTMBHUKA Npo Aii 36poitanx Cun YkpaiHy, iHIIMX CKIagoBUX cuI 060-
POHM, HETaTMBHO BIUIMHYTYM Ha XiJj BUKOHAaHHA 3aBJaHb 33 IPU3HAYEHHAM IIif|
4ac Jil IpaBOBOrO peXMMY BOEHHOIO CTaHy MOXKHa O3HajioMuTucs B Jlogarky 2
no Hakady lonoBHokomanpgyBaya 3CY Ne 73 Big 03.03.2022 p. mopo 3a60poHM
PO3IOBCIOMKeHHS  iH(dopMalil, po3royouleHHsA SKOI MOXXe MpPU3BECTH [0
o6isHaHOCTi MpoTUBHMKA ITpo Al 30poitHux Cun Ykpainy, iHIINX CKITaZoBUX CYIT
000pOHM, HETATVBHO BIUIMHYTH HA XiJi BUKOHAHHS 3aBIaHb 32 IIPM3HAYCHHAM IIift
Jac il IpaBOBOTO PEeXXVIMY BOEHHOTO CTaHYy [4].

O6’ekTMBHA CTOPOHA KPMMiHAJIbHOTO IIPABONOPYIIEHHS IIO/IATA€ Y HECAHK-
IIiOHOBaHOMY IOLIMpeHHs iHpopMallii Tpo HampaBlIeHHs, lepeMillieHHs 30poi,
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036po€eHb, O0enpunacis; nepeminieHHs, pyx abo posramysania 3CY 4y iHmuX
BilicbKOBUX ¢opMyBaHb Ha Tepurtopii Ykpainu. [TommproBaty indopmauiro
MOXKHa PpisHMMM HUIAXaMy, ToOTO YCHO Ta mucbMoBo. HaiimommpeHinorno
INPAaKTHUKOIO B HAIl YaC € BUKOPUCTAHHA NONY/IAPHUX MECEH/KEPiB, 30KpeMa Iie
Telegram, e rpomansauy Ykpainy MaroTh aOCOMIOTHO BIIBHMIT OCTYII IO Pi3HO-
MaHiTHOI iHpopMaIlil, BK/I0Ya4y BOPOKi IpONaraHuCTChKi KaHau, a TAKOX,
e ofHa 3 IIaThOpM, [ie POCIIChbKi CHencny>X0u aKTMBHO BepOYIOTb Ta 3aly-
YaloTb O aKTMBHOI cHiBIpali rpoMajaH Ykpainu. OguH 3 NpuKIafiB aKTUB-
HOTO BUKOPMCTAaHHA MECEHJI)KePiB BKa3aHMIi y BUPOKY 3aBOJICBKOTO PallOHHOIO
cyny M. MukosnaeBa, e 3a3Ha4deHO, 1[0 OOBMHYBadeHa 3filicHIOBana 36ip Ta
IOfajbllle MOUIVPeHHA iHpopMalii npo Hacaifky o6cTpiniB M. Mukonaesa ta
Micis posranryBaHHs, nepeMimenHs 3C Ykpainy B TaKkoMy 00/1aCHOMY LIEHTPI,
AK B TPYIIOBOMY 4aTi BOPOXKOTO KaHaJIy, TaK i 6e3mocepeHbO cepef 110ro iHmmx
HEeBCTAHOBJ/IEHNUX Ha JJAHUI Yac yYacHUKIB [3].

Cy6’extom Bucrymae ¢ismyHa ocymHa ocoba, sKa BYMHWIA KpMMiHaibHe
IIpaBOINOPYIIEHHA Y Billi, 3 AKOr0 MOXKe HacTaBaTy KpMMiHaabHa BiINIOBi1a/IbHICTD.
BpaxoByroun nonoxxenHa yactuHy 1 crarti 22 KK - 11e 16 pokis.

Cy6’exTUBHA CTOpPOHA XapaKTEPU3YETbCA AK MPAMUM, TaK i HEIPSAMUM YMIC-
oM, Jie 0coba yCBiJOMIIOE, 110 11 JisTHHSA BUMHSIOTHCS Ha IIKOAY 30BHIIIHIN Ta
BHYTpilIHIN 6e3neni (iHTepecam) Ykpainu, nepep6adae ix cycrmiibHO Hebe3meuHi
Hac/migKy i 6akae ix HacTaHHA ab0 He 6akae, ajie CBiTOMO NPUITYCKAaE iX HAaCTaHHS.
MoTuBM BYMHEHHA JAQHOTO 3/I0YMHY MOXYTb OyTM PpI3HUMM: HOYMHAIOYN
Bifl BMKOHAHHA 3aBJjaHb, fAKi ITOCTAaBMIM KYpaTOpM POCIICBKUX CIIELCITYXO0,
3aKiHYYI0YM TUM, L0 32 Ije 00ILAI0Th BUIUIATUTH [IAJIEHI KOLITH.

HisHHA, AKi BU3HadYeHi B yacTuHi 1 Ta 2 gaHoi cTaTTi MalOTh 6yTI/I BUYMHEHI B
yMOBaX BOEHHOTO 200 HaJ3BMYAITHOTO CTaHIiB — Ije 000B’I3KOBa O3HAKA, OCKibKI
0e3 Hel CK/aj KpMMiHAJIbHOTO IIPAaBONOpPYLIEHHA Oyfie BificyTHill. BusHaueHHs
IIOHATDb «BOEHHMII CTaH» Ta «HAJ3BUYANHUII CTaH» MICTATbCA B 3aKOHi YKpaiHM
«IIpo mpaBOBMII peXXUM BOEHHOTO CTaHy» Ta 3akoHi Ykpainu «IIpo mpasosuii
PeXUM HafI3BM4YaiiHOrO cTaHy». YactumHa 3 faHOI cTarTi nepep6ayae HaCTaHHSA
TAKKMX HaC/TigKiB. 3aKOHOAABLIO BAPTO BU3HAYUTH JaHE ITOHATTSA, OCKiIbKY BOHO
€ OI[iIHOYHVM.

Otxe, HeCaHKI[iOHOBaHe IOLIMpeHHs iHpopMalii npo mepeMileHHsA 036po-
€HHsA, OoenpuIaciB 4n BilicbkOBMX (POPMyBaHb B YMOBAaX BOEHHOTO ab0 HA/3BM-
YaJfHOTO CTaHY CTAHOBJIATH CEPIIO3HY 3arpo3y HaIlioOHaJIbHIN 6e3mneni Ykpainn. Taki
Al CIPYSIOTH IVTAHYBaHHIO BOPOXKMX aTaK, MiAPUBAIOTh 000POHO3AATHICTD [iepXKaBy
Ta IOPYLIYIOTh IIPABOBUI PEXKIM.
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I'OJIOBKO [Jana TapaciBHa,

CTy[ieHTKa 3-ro Kypcy, rpymu CITA]L 4/22
KuiBcbkoro yHiBepcuTeTy iHTeNnEeKTyanbHOI
BJIACHOCTI Ta mpaBa HamioHanbHOTO
yHiBepcurery «OfecbKa I0pyiidHa aKageMisa»

OCOBAMBICTb KBAAIDIKALIT
KOAABOPALIIMHOT AI9ABHOCTI
B OCBITHI COEPI

3 MoyYaTKy BTOPTHEHHsA POCiA HaMara€TbCs 3aTBEPAUTUCA HAa OKYIOBaHUX
TepUTOPiAX i ycix cdepax CyCHiTBHOTO XUTTS, 3alleBHAE HACeNIeHHS, IO IX
B/Iajla TYT HA3aBX/[U Ta BUMArae 3aJMIUTH cnpobu omopy. OdeBUAHO, IO
HajiMacIITabHIIMM 6y70 6 OBECTM 1O CBiOMOCTI MiZPOCTAIOYOro MOKOJIHHSA,
TOOTO IOBHICTIO IO iHIIOMY HaljioHanbHO iHfedikyBaru. lleit mpouec BinOy-
BAETHCA Yepes3 3allpOBAJKEHHA HOBOI OCBITHHOI IIPOrpaMi Ta HABYa/IbHMUX KOMIIO-
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HEHTIB, OCBITAHCHKMX 3aXO/liB, 30KpPEMa 3a y4acTi poCiiicbKuX BiiicbkoBMX. OfHaK
B OCBITHII cdepi kKoabopalioHi3M He 3HAJIIIOB CBOTO PO3BUTKY Ta KBa3iOCBIiTH:A
IIOJIITUKA POCii Ha TMMYaCOBO OKYIIOBAaHUX TEPUTOPIAX YKpalHM XapaKTepU3yEThCA
HU3bKOIO e(peKTUBHICTIO.

BignosigHo no crareit24 ta 501V JKeHeBcbKOI KOHBEHIii TPO 3aXVCT IUBiTbHOTO
Hace/leHHs mif 4vac BirtHM (1949 p.) Ha OKymauiiiHy Aep)KaBy IOKIAA€ThCS
000B’s130K 1070 3abe3mnedyeHHs (QYHKI[IOHYBaHHs] 3aKIafiB OCBiTH, LU YOMY
OCBITY AiTell Clif Jopy4aTy ocobaM 3 TaKUMM K KYJIbBTYPHMMMU TPajUIisiMU Ta
3IiICHIOBATY IO MO>K/IMBOCTi 0co6aMu iXHBOI HaIliOHa/IBHOCTi, MOBU Ta petirii [1],
a Takox crarti 29 Konsennii OOH npo npasa futuHm, siKa, 30Kkpema, repefoadac,
1[0 OCBiTa AUTMHY IIOBVHHA OYTU CIIpSIMOBAaHA Ha BUXOBAHH:A IOBary o 6aTbKiB
OUTWHU, 11 Ky/IbTYpPHOI caM06yTHOCTi, MOBM 1 HalJiOHAJIbHMX LIHHOCTE KpaiHu, B
AKIN JUTMHA NIPOXXUBAE, KpPAlHM II ITOXOMKEHHA Ta O UMBIIi3alii, BiAMIHHUX Bif,
ii BmacHol [2]. 3 1pOro MOXKHa 3pOOUTH BMCHOBOK, IO YiTKO 3a3HayeHi BUMOTHU
MDKHapOJZHOIO I'yYMaHITapHOrO IIpaBa € IIPOJOBXEHH:A HaJaBaTU OCBITAHCHKI
MIOC/TYTY [iI0YMMU BYUTEIAMMA.

Tak 3BaHmMil cllikep «IapIaMeHTy» aHeKcoBaHOro Kpumy mnepekoHaHuii B
TOMY, 1[0 B pasi OIlaHyBaHHA YKPAiHCbKMMM [iTbMM HaB4Ya/JIbHOI NPOrpamMu 3a
JOIIOMOTOI0 3aB€3€HMX /IO HaBYa/IbHUX 3aK/Ia/liB YKpaiHM POCIICBKUX IiPYYHMKIB
4yepe3 JecsATb POKiB cPopMyeTbcsi aOCOMIOTHO iHINE IIOKOMIHHA 3 TOYKU 30Dy
yioro imenTndikanii. . Ha piBHi pagn ¢enepauii p¢d. HaBiTh cTBOpeHO cnenianbHy
Mbk(dpakLiiiHy po6ouy rpy1my, fKka IIOK/IMKaHa «IIPOTUAIATY BUKPUBICHHIO OCBITI»
Ha TMMYacOBO OKYIIOBAaHVX POCI€I0 YKPalHCbKUX TepuTopisax [3].

Pocianm  KOpPUCTYIOTbCA  3aralbHONPUIHATAM  IIONIOKEHHAM  BYMTENIA,
BUKJ/IaJla4a, BUXOBATeNA Yy CYCIi/IbCTBI, Mpodecielo fka aBTOMAaTUYHO BUK/IMKAE
JOBIpY Ta IOBAry, Ta 30KpeMa i [JiTeil € PUKIIaJJoM HacliyBaHHA

B nmx ymoBax [AiANbHICTD AMPEKTOPIB WIKiA 1 IX 3aCTYNHUKIB 3 BUXOBHOI
po6oTH, sAKi BIPOBA/PKYIOTh (BBOJATD LIOCh HOBE B [Iil0, y IPAKTUKY) POCIVIChKi
OCBITHI CTaHJAPTH, IPUMYILIYIOUM BUNUTENIB IEPEXOAUTI HAa HUX i HaBYaTU JiTeN
POCIVICbKOI0O MOBOIO, @ TAaKOXK IOTOJPKEHHs CaMUX BUMTENIB (HacaMIepes BUKIIA-
fauiB yKpaiHCbKOI MOBM i ymiTeparypy, icTopil) Ha «mepekBai¢ikaiio» 3a Ipo-
rpaMaMy OKYIAHTIB, HifilIafla€ Iij] MOHATTA KomMabopalioHisM. YBara o OCBiTHIX
CTaH/IapTiB NOB’sI3aHa 3 TUM, III0 BOHM CIIPsIMOBaHi Ha (POpPMyBaHHA KOMIICTEHT-
HOCTeV, HeOOXiTHUX /I coljianmizauii MIKO/MAPIiB Ta TPOMAISTHCHKOI aKTUBHOCTI,
CBiZTOMOTO BMOOPY HOAA/IBIIOrO XUTTEBOTO LIIAXY Ta CaMopearIisalii, BUXOBaHH:A
Bi/JIOBila/IbHOTO, IIAHOOINBOTO CTABJIEHHS IO POAMHY, CYCIi/IbCTBA, HAIllOHATIb-
HUX Ta KY/IBTYPHMX I[iHHOCTEl YKpaiHChKOTO Hapony [4].
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IMomo xBamidikanii cy6’ekTiB KpMUMiHa/JIPHOTO IIPAaBOIOPYLIEHHS Iepef-
6auenoro 4.3 c1.111-1 KK Vkpainm, To Ha BigMiHy Bif 4. 2, 5 Ta 7 crarTi 111-1
KK VYkpainn u. 3 1ji€i crarri, 1o nepepbayae BijmoBijanbHIiCTh 32 BIPOBaKEHHS
CTaHJAPTIB OCBITY Jiep)KaBl-arpecopa y 3akjaafax OCBiTH, He MiCTUTD ITOCUIaHHA
Ha «JOOpOBI/NBbHICTb», B HACIIJOK YOro sK KomabopaljiiiHa Ais/IbHICTD MOXKe
PO3ITIAJATICA i 3alIpOBaKeHHA TaKUX CTaHAApTiB i mifg mpumycoM. A. O. Ilopsipos
3a3Havae, 00 He BUHMKANIO NNUTAHHA IIOAO HASABHOCTI CK/IARy KpMMiHambHOI
BifmoBiganbHOCTi, mepenbadenoi 4.3 cr. 111-1 KK Vkpainu, mepmaror moBuHeH
YTPUMYBAaTUCA BiJj IPOBENEHHA IPOIAraHAy Ta BIPOBA/PKEHHA CTAH/APTIB
OCBITU Jlep)KaBU-OKYyIIaHTa IIij 4ac cBOo€l poboru. Ta HaBmaky, 3a MOXKIMBOCTI,
IIPOBOANTY HABYaHHA JIiTell 3a HalliOHA/IbHMMM CTaHJapTaMU, L0 BifIOBigaTUMe
nonokeHHAM crareit 24 Ta 50 IV JKeneBcbkoi KOHBeHIIil PO 3aXUCT LMBIIBHOTO
HaceJIeHH IIiJ yac BitHu [5].

3a faHMMU coLionoriuyHoi rpymu «PeiiTuHr», 68% yKpaiHLiB BBa)KalOTh, IO
BUMTeNI, /IiKapi Ta colLiasbHi NpaliBHMKI, CTOCOBHO SIKMX BCTAaHOBJIEHO (akTu
Komabopaliii 3 BOporom B Oi/lbIIOCTI BUIIA[KIB, pOOW/IM Iie TiJ IPUMYCOM, TOMY
BB)KAIOTh 3a ITOTPiOHe NPUITHATY aMHICTiIO /I HUX.

Pesynbraty BUBYeHHs HasBHOI eMIIpW4YHOI 6a3y CBif4aTh, IO CTAaHOM
Ha 12 xoBTHA 2023 p. €EAMHMIT #ep>XKaBHUII PEECTP CYIOBUX PpillleHb MiCTUTD
inpopmaniro mpo 15 06BMHYBaIbHNUX BUPOKIB CyAiB Nepiuoi iHCTaHIl 3a 4. 3 CT.
111-1 KK Ykpainu Ta y BCiX BUPOKaX J€ThCA PO BYMHEHHA [Iiil, CIIPAMOBAHUX
Ha BIIPOBAa/KEHHA CTaHJJAPTiB OCBiTH fiep>KaBM-arpecopa y 3aknajgax ocsitu. Crif
3BEPHYTU yBary, 10 Cy/[0Ba IIPaKTYKA IIIIa OOTPYHTOBAHUM IIISIXOM BU3HAHHSA
BUHHVMMU 3a Taki #ii came ciny>x60BuxX oci6 B ramysi ocBiTu, ki nmpuitHamm/
BUKOHa/IM pillleHHA MNpO IIepeXiZi Ha CTaHJZApPT OCBITU [ep)KaBU- arpecopa,
30KpeMa, BUK/IIUYEHH:A Nep>KaBHMUX CTAHJAPTIB Ta OCBITHIX IIpOrpaM YKpaiHu;
3aIIpOBAJPKEHHs BUK/IAIaHHs POCINICHKOI0 MOBOI0; 3abe3nedeHHs 616/1i0TeqHOro
¢dboHAY migpyYHUKaMM 3a OCBITHBOI Iporpamolo pd., ki BigmoBifHO mo 3MicTy
Ta JOBIIKOBMX BiIOMOCTEN, BIiJIIOBiIal0Th CTaHJAPTAaM OCBITU Jiep>KaBMU-arpecopa
tomo. Tak, cy6’ckramu 37104MHiIB BusaBwmics 7 (cim) fupekTopis mkin [JoHenpKoi,
3anopi3pkoi i XepcoHcbkoi o6acTeit, 4 (40TVpi) 3aCTYIHUKY AMPEKTOPa LIKiJ; B.O.
000B’A3KM gupekTopa «KyIr'sHCBKOTO perioHa/sbHOrO IIeHTPY HpodecioHanbHOI
OCBiTI»; B.0. 00OB’I3KM PeKTOpa i 3aCTYNHMK JleKaHa «(paKy/IbTeTy eKOHOMIKM,
yIpaB/liHHA i MpaBa 3 HaBYa/JIbHOI poOOTM» YHIBEepCUTETY; HaYa/AbHUK Bififiny
OCBITU «TMMYaCcOBOI IMBI/IbHOI agMiHicTparii» [6].

OT>Ke 3TifHO 3 3araJIbHOIPUITHATOI NMPAKTUKOK MOXXHA 3pPOOMUTHU BJMCHOBOK,
110 CTAaHOM Ha CbOTOJHI IPUTATYIOTbCA [0 BifgNoBimanbHOCTI 3a 4.3 cT. 111-1
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KK Ykpainu, Tinbku Ti nefaroriuHi npamiBHUKY, 0 € CTy>XKO00BUMM 0cobaMM Ta
MOXXYTb BYMHUTY il CIPAMOBaHi Ha BIIPOBa/PKEHH CTAH/IAPTiB OCBITU Jep>KaBu-
arpecopa, a He BCi IpalliBHUKA OCBITH, 11O 3AiMICHIOIOTb OCBITHIO [is/IbHICTD Ha
TMMYACcOBO OKYIIOBaHill TepuTopii 3a TakuMu cTaHgapTamu [7].
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OHMIIEHKO b. €.

cTygmeHT 3 Kypcy KuiBcbkoro yHiBepcuteTy
IHTE/IEKTya/IbHOL BIACHOCTI Ta IIpaBa
Hanionanpnoro ynisepcurery

«OpecbKa IopyANYHa aKajeMisa»

OCOBAUBOCTI BUMHEHHS LLAXPANCTBA
B MEPEXi IHTEPHET B YMOBAX
BOEHHOIO CTAHY

B yMoBax BOEHHOTO CTaHY 3HAYHUM YMHOM IOJIETIYETHCA BUMHEHHSA 37I09MHIB,
IO € BUCOKMM PU3MKOM CTaTV IOTEPIIINM, ONVHUTUCD B LEHTPi IPOTUIIPABHUX
JiAHD 3/I0YMHIIB. M1 )KMBEMO B 4aC aKTMBHOTO PO3BUTKY Mepexi IHTepHeT Ta X0ua
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6 pa3 4y Ipo LIAXpaiiCTBO. 3TiTHO 3 ONMMUTYBAHHAMM, SKi nmpoBogway Viva Stay
Secure, 7 i3 10 yKpaiHI}iB MalOTh 11060I0BaHHS IIOJI0 TOTO, 110 iX pifHi MOXXYTb CTaTH
JKepTBaMI 1lIaxpaiB, a 68 % — HEBIIEBHEHi y BIAaCHMX CU/IaX B Takii curyauii. ITpu
IIbOMY, KOXKEH IPYTUil YKpaiHellb BU3HAB, 110 X04a 6 OlVH pa3 IOTPAIVIAB B ITACTKY
maxpais, a 17 % — HeOfHOPa30BO MOTPAIULA/IN Ha IX raYOK Ta CTaBa/Im XepTBamu [1].

Crarra 190 KK VYkpainm nepembadyae KpyuMiHaJbHY BifllOBiZalIbHICTB 3a
3aBOJIOJHHSA Yy>KMM MaifHOM 2060 Ipua0aHH:A IIpaBa Ha MailHO IIAXOM OOMaHy 4
37IOBXXMBaHHA ToBiporo (maxpaiictBo) [2]. IIpoTe y crapiit peakuii Hopmu He 6yno
TaKoi KBajTiikyouoi 03HaKM AK «BOEHHUII cTaH». Y mumHi 2023 poky BepxoBHor0
Papoto 6yn0 yxBaseHO 3aKOHONPOEKT Ne8235 mpo BHeceHHs 3MiH i JOIOBHEHb
no KpuMmiHanbHOTO KOJEKC YKpaiHM, a caMe IOfI0 YCYHEHHA CYIEepedyHOCTEN
KapaHOCTi KpMMiHa/IbHUX IPaBONOPYILEHb. TaKiM YMHOM, BKa3aHMM 3aKOHOM CT.
190 Kpnminanproro KK Ykpainn (mraxpaiicTBo) HOBOIO YaCTMHOIO, KA Ma€ TaKMil
sMicT: «IllaxpailcTBO, BYMHEHE B YMOBAaX BOEHHOTO Y/ HA/I3BMYAIHOTO CTaHY, 110
3aBJIaJI0 3HAYHOI LITKOAIM IIOTEPIIIOMY, — KapaeTbCsA ITPAadOM Bifl YOTUPHOX TUCAY
10 BOCBMM THCSIY HEOIIOJAaTKOBAHMX MiHIMYMIB ZOXOJiB rpoMajsH abo 1mo36aB-
JIEHHSIM BOJIi Ha CTPOK BiJl TPbOX [0 ITSITU POKiB» [3].

HemoxnmuBicTh 6e3rocepefHbO KOHTAKTYBATy 3 MOTEPII/ION 0c060M0, BifcyT-
HICTb IPAMOTO KOHTaKTy Ta MOYK/IMBICTb HE€ HasMBATH CBOIX TOYHUX JAHUX —
HaIpyBabIMBilI YMOBM JIA IaXpaiB, sKi 34aTHI BUTaflyBaTy piSHOMaHITHI cxeMu
3ai/Is1 3aBOJIOJIHHA 9y>KIM MaitHOM, KoHQifeHIilTHO0 iHpopMariieo 4u KomTamu.
AHajli3yro4y IUTaHHA OCHOBHMX O3HAK IIaxpajicTBa B Mepexi IHTepHert, crmip
BUOKPEMUTY HAaCTYIHi: 1) pisHOOIYHICTb CIIOCOOIB BUMHEHHs IIAXpayicTBa, IO
IIOB’s13aHe i3 3aCTOCYBaHHAM IIMPOKOTO CIIEKTPY MOCIYT B Mepexxi); 2) IobarbHmit
XapakTep, OCKiIIbKM iH(GOpMALiHUIT IPOCTip He MAa€ YiTKO BM3HAYEHUX MeEX Ta
00OMe>XeHb; 3) BUCOKUII CTYIIHb TaTEHTHOCTI, TOOTO MOYX/IUBICTD 3/I0YMHIS OyTI B
IPYIXOBAHOMY CTaHi; 4) 3Ha4Hi CKIQIHOCTI IIpy BUSIBJIEHHI Ta 3ao6iranHi [4, c. 226].

OpHiero 3 mifgcTaB NPUTATHEHHA [O KPUMIHAJIbHOI BifIIOBiJaJIbHOCTI 3a
IIAXPaCTBO CY0’€KTa 3/I0YNHY € JI0TO YCBiJOM/IEHHs TOTO (haKTy, 1[0 IpeMeTOM
3/I04MHY € 4y>Ke JI/IA HbOTO MalHO, sIKeé He HaJIeXKUTDb JIOMY Ha IIPaBi BIACHOCTI.
AHanmisyoo4n BifIOBiHI pKepena, MOXXHA [TV BUCHOBKY, IO [0 HanoimbII
HOLIVPEHNX HIAXPAIChbKUX CX€M B yMOBaX BOEHHOTO CTaHY €:

1. IlaxpaiicTBO mopmo 360py rpomosux kourris Ha 3CY a6o Ha pisHOMaHITHI

notpe6bu myst 3CY;

2. @erikoBumit 36ip KOIITIB Ha JIIKyBaHHS JiTeil, 1[0 TOCTPAX/anu Bix 30poii-

HoI arpecii p¢;
3. ®@erikoBe mepeBe3eHHs ODKEHI[iB Ta JOIIOMOTa 3 XKUTIOM;



128 AKTYAABHI MIPOBAEM KPUMIHAABHOTO MPABA, MPOLIECY TA KPUMIHAAICTKIA

4. MlaxpaiicTBO LIOK0 HaflaHHA iHpopMalil mpo Miclie epeOyBaHHA POAUYIB
0e3BicTy 3SHUKIMX Ta 6araro iHmux [5, c. 176-178].

Crnig 3asHa4mMTH, 1O Teorpadis BUMHEHHs iHTepHeT-IIaXpaiicTBa B YMOBax
BillHU BpaKa€ CBOIMM po3Mipamu: BOHU 3a(ikcOBaHi B aOCOTIOTHO KOXKHIiT 06/1acTi
Ykpainu. ToBopsium mpo cy6’ekTa BUMHEHHS KPMMiHAaJIbHOTO IIPAaBOIOPYLIEHHS,
CJIiJ] 3a3HAYUTH, IO Y BiICOTKOBOMY BiJJHOIIEHHI 4ncio cArae no 80% sumajkis
BUMHEHH:A IIAXpaliCTBAa 4YOJIOBiKaMM, a >XiHKaMu — BifinmoBifgHO 20%. 3a3Buyaii,
Ile Mosofi mofu y Bini Bif 21 mo 55 pokiB, Oinblra YacTMHA SIKUX BUMHSAETHCS Y
Bini Bij 30 10 42 pOKiB, IPOTE 3yCTPiYalOThCA M BUIIAJKV BYMHEHHSA 3a3HAYEHOIO
KPMMiHaIbHOTO IIPaBONIOPYIIEHHS HEeIIOBHOMITHIMY [6, . 176].

AHaji3yrouu BapiaHTM 3aXUCTy KOpPMUCTyBadiB IHTepHeTy Bim OHIaiH-
1IaxpayicTBa, IIPOIOHYIOTh HACTYNHI CTparTerii MpOTUAil TaKMM KPUMiHa/IbHUM
IIPaBONOPYIIEHHAM:

1. 3piricHioBaTy HapilHe mMdpyBaHHsa KoHQimeHUitHOI iHpopMmaii, Ta Bifg-

IIOBi/{He pery/IipHe IOHOB/ICHHS CUCTEMY Oe3IeK;

2. 3anpoBaguTi eeKTUBHE HAaBYAHHSA [IepCOHATy KibepHomilii /1 IIBUIKOTO

pearyBaHHs Ta 3al106iraHHs IPOTUIIPABHOI Ais/IPHOCTI 3/I0YMHILIB;

3. BcraHOBMTM NOCTiIHMII KOHTPONb B Mepexi IHTepHeT Ha HaABHICTDH

He0e3[1eYyHOr0 MPOrpaMHOro 3a0e3NneyeHHs;
4. CxmacTy 4iTKMil IJIaH pearyBaHHs Ha Kibeparaky Ta iHui 3arposn [7, c. 51].
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COPY3bKA Harania CepriiBHa,

CTyHeHTKa 4-To Kypcy, rpynu CITA]] 2/21 B]]
KuiBcbkoro yHiBepcureTy iHTeNneKTyanbHOI
B/IaCHOCTI Ta npaBa HanjionanpHoro yHiBepcurery
«OpecbKa OpUAMIHA aKaieMisi»

AKTYAABbHI MPOBAEMW CTBOPEHHS
BINCbKOBOTO CYAY 9K EAEMEHTY MPABOCYAAS
B YMOBAX BOEHHOIO CTAHY

CporopiHi B yMOBax MOBHOMACIITaOHOTO POCiiiCbKOTO BTOPTHEHHs, IUTAHHS
3a0esIe4eHHs CIPaBeIMBOCTI Ta 3aKOHHOCTI /I BilicbKOBOCTY>KO0B1IiB HabyBae
0cOONMMBOro 3HaUYeHHA. Y HUHILIHIX YMOBaxX BiliCbKOBi 37104MHU ITOTPeOyIOTH He
TiIbBKM MIBMAKOTO, ajie ¥ Ha/I3BMYATHO IPO(eciifHOTO CYJOBOTO PO3INIAAY, TOMY
BUHVKA€E HarajabHa IOTpe6a BiflHOB/ICHH BilICBKOBUX CY/iB y HallIiil KpaiHi.

3 HaOpaHHAM 4MHHOCTI 3akoHy YKpainu Bif 27.01.2023 poky Ne 2839-IX, mo
nepenbayvae MOCUIEHH KPUMiHa/IbHOI BifjIOBiTaIbHOCTI /1S BilICBKOBOCTY>KO0B-
uis [1], niHa cymoBoi MOMMIKYM IIpM YXBaJeHHi BUPOKY € HaJI3BUYAIHO BIICOKOIO.
HecnpaBennuse abo HermpaBoMipHe pillleHHS Cyy MOXKe MaTV Cepilo3Hi Hacikm
1S BifICbPKOBOC/TY>KOOBILSI Ta JIOTO POAVHM, @ TAKOXX MOCTAOUTH Bipy B IIPaBOBY
cucreMy 3arazoM. Tomy npodecionanism i crienianisanis cynmiB € cbOrofgHi XXNUT-
TEBO HEOOXiTHMMMU /151 06’€KTUBHOTO i1 CIIPaBeIMBOrO POSITISAY CIIPAB, ITOB sA3a-
HIIX i3 BiICbKOBMMM 37I0YVHAMM.

Y Bepxosuinn Papi YKkpainm 3HaXomgMTbCA Ha pO3ITIAJL 3aKOHOIPOEKT Bif
01.06.2018 Ne 8392-1 « ITpo BHeceHH: 3MiH [0 3akoHy YKpainu «IIpo cymoycrpii i
CTaTyC CyAjiB», AKUII Nepenbdadae CTBOPEHHs BiicbKOBUX CyAiB [2]. PasoM 3 Tum,
IlaHMIT 3aKOHOIIPOEKT IepebyBae Ha eTari posriAny 3 2018 poky i ayckycii HaBKo/IO
HbOTO TpMBaIOTh. lle 03HaYae, W0 € yac [ OOrOBOPEHHS Ta JOOIpPALIOBAHHSA
BaK/IMBYIX ACIIEKTiB Li€l iHiiaTnBM, 11106 BilICbKOBI CyIV BiVICHO CTau e eKTHBHOIO
YACTUHOIO CY[JOBOI CUCTEMM YKPAIHU.

BBakaemo, 110 B yMOBax JOBTOTpPUBAIOl BiifHM Ta 30i/bIIeHHS 0COOOBOTO
ckmagy 3CY BapTo posnodaTyt 0OrOBOpPEHHs LIbOTO MUTAHHSA cepell BiliCbKOBUX i
IIPaBHUKIB.

Heo6xifmHo 3a3HaunTy, 1110 BifICbKOBi cyau Oyr1o /iKBifjoOBaHO B HALIiiT Jep>KaBi
3ako”oM Ykpainu Bif 07.07.2010 poxy «IIpo cymoyctpiit i cTaTyc cynaiB», 3TifHO
Ykasy IIpesugenTta Ykpainu Big 14.09.2010 poxy Ne 900/2010 «IIpo mikBimariro
BilICBKOBUX ale/IALiIHUX Ta BilICbKOBUX MiclieBUX CygiB» [3].
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PasoMm 3 TiM, Hapasi BOEHHMIT CTaH i 3arpo3a 060pOHO3AATHOCTI KpaiHy CTBOPIO-
I0Tb BeJIVIKe HABAaHT)KEHH: Ha 3arajIbHi Cyqy, SIKi Tellep MalOTh po3IiAfaTu 6arato
CIIpaB IIO/0 BiiicbKOBMX 3/10unHiB. L]i cipaBu 4acTo noB’si3aHi 3 BUKOHAHHSIM BiliCh-
KOBUX 000B’sI3KiB y 60J10BMX YMOBAX, 110 TOTpebye crenianbHIX 3HaHb. Uepes mepe-
BAaHTXEHHS 3arajibHi CyAM NPALOIOTh MOBi/IbHIllle, IO 3HIKYE IX eeKTUBHICTD.
Tomy BBakaeMmo, 110 BiliCbKOBi Cyay Mo 6 pO3BaHTaKUTY 3arajibHi iHCTaHIIIL,
MIPUCKOPUTH IIPOLIEC TA MiABUIIUTY AKICTb POSITIALY TaKUX CIIPAB.

KpiM TOro, BiicyTHICTb YiTKOTO pPO3NOAiNYy MOPUCAMKIIL [A BiliICbKOBUX
3/I04MHIB CTBOPIOE PUBVKM JI/1 BUHECEHHA ITIOMIU/IKOBYX pillleHb Yepe3 BiJCy THICTh
Y CYAAiB 3arajibHOI OPUCAMKINI CIIellia/IbHUX 3HAHb Y C(bepi BilICbKOBOI CIIY)K6I/I, a
TaKOXX 0COOMMBOCTEN B3aEMOBIHOCKHH MK BilICBKOBMMM Ta BUKOHAHHSA 0OOBUX
3aBIaHb y 60110Biit 06cTaHOBL [4].

Ax Bigsnaums Tonosa Bepxosnoro Cyny Cranicnas Isanosnd Kpasuenko, «...
AKIO CYAATH BiICbKOBOCTY>KOOBIIIB 3a crienivyHOI0 KaTeropieo KpyMiHaTbHIX
IIPOBa/KEHb, [IOB’A3aHNUX i3 HECEHHAM BiICBKOBOI CITY>KOM, TO Jy)Xe BaXX/IUBO,
106 6y/I0 CHPUITHATTS caMe BiliCbKOBUMM. A Haiibi/Ibllle BOHYU OYAYTb CIIPUIIMATH,
KOJIV TH CBiil cepefi CBOIX, 110 3MiltHWIO 6 KOBipy /10 CY/IOBOI cucTeMu 3 6OKY Biii-
CbKOBOCHy>K6OBLIiB Ta CYCIIIbCTBA 3aTaioM..» [5].

Huni ni crnpaBm posIIAmaOTb Cymmi, fAKi 3a3BMYail CIeLiali3ylOTbCA Ha
pO3I/IAZi LMBIMBHUX CIpaB ab0 CIpaB W00 KPMMiHAIbHMX IIPAaBONOPYIIEHb
3arajIbHOTO XapaKTepy, TaKUX AK KPaADKKM YU IIAXPaMiCTBO i 4acTO He MalOTh
HOCBIflY BiJICbKOBOI cny>K6M. BopHouac posrisaz cipas, OB 13aHKX 3 BillCBKOBUMU
3/I04MHAaM/ BUMATra€ Bifl Cy[[iB AK 3HaHHA BilfICbBKOBOIO 3aKOHOMABCTBAa, TaK i
crienmiku camoi BivicbkoBoi cy>x6u. Hanpuxiap, ct. 403 KpuminansHoro Kogekcy
Ykpainu nepep6adae, 1[0 HeBUKOHAHHSA HaKa3y Ma€ COPUYMHNUTY TsDKKi HACIigKy,
OJIHAK 3aKOHOM He BM3HAYEHO YiTKMX KPUTEPIIB TAXKKOCTI LMX HACTIJKIB, 1 IX Ma€
BU3HaunTH CyA. Lle BuMarae Bucokoi kasigikanii Ta po3yMiHHA came cenugikn
BiJICbKOBOI IisA/IbHOCTI [5].

Y 3B’3Ky 3 nuMmu (axkTopaMy, CTBOPEHHS BINICBKOBUX CYHIiB y cUCTeMi
IIPaBOCYAAS YKpaiHV BUITIAMIAE SIK JIOTIYHMIT Ta 00T PyHTOBaHMIT KPOK. BijHOBIeHHA
TiABHOCTI BiJICBKOBUX CY[IiB B YKpaiHi He TiIbKM [O3BONMUTb PO3BAHTAXUTU
3arajipHi cypu, ame ¥ 3abesmedntdb OiMbII sAKiCHMIT Ta mpodeciitHmit po3riax
BilICbKOBMX CIIPaB, 1110, ¥ CBOIO Y€PTY, CIPUATUME 3MIIHEHHIO TOBipU O CYyZOBOI
CHUCTEMIU SIK cepefi BilICbKOBOCTY>KOOBIIiB, TaK i cepef TpOMajICbKOCTI.

Kpim TOro, BiflHOB/IEHHA B CUCTEMi CYyJOyCTpPOI0 YKpaiHM BiliCbKOBUX CYyJiB
IIOBHICTIO BiimoBigae Bumoram crarti 125 Koncturymii [6] Ta crarti 17 3akony
Ykpainu «IIpo cymoycrpiit i craryc cyngpis» [7] momo moOymoBy cucteMu CymiB
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3arajJibHOI IOPUCAMKIII 3a MNPUMHLOUIIAMU TEPUTOPiaJbHOCTI, cleliamizamii Ta
OpranisauiiHoOl €IHOCTI.

Y 6araTbox po3BMHEHMX KpaiHaxX yyke JOBIMII Yac icHye crcTeMa BiliCbKOBYX CYZIiB
(CIHIA, Bermuka bpuranis, Kanapa, I3painn, Ilonbma Tomo), a Tomy Ykpaina Moxe
noyary OymyBaTy BIACHY CUCTEMY 3 OIVLA/ly Ha IIO3UTVUBHUI IOCBif iHIMX feprKas.

[TizcymoByrOuUM BUK/IaZieHe, XOYy HAaBECTU IO3UIII0 JIIOAVHY, AKa HANPAMY
[OTMYHA i O CUCTeMM NPABOCYAAs, i Ko BilicbkoBoi cnyx6u. Cyansa BepxoBHoro
Cyny, k. 10. H., odinep cHaitepcbkoro migpospiny 3CY Onekcannp Mamanyit, y
cBoeMy iHTepB’10 Bift 01 yepBHs 2022 poKy cKa3aB: «BifHOB/IEHH BilICbKOBUX CY/IiB
Oyze Ha KOPUCTb IIPABOCY/AIO, Iie 6yAyTh BICOKONPOdeCiiiHi TIoan, AKUM CKasann
HoixaTy B 30HY 6OJOBYMX Jiilf Ha BUI3He 3acifaHHA — i BOHU MOifyTh. BoHM 6ynyTh
3HATV TOYHO, IO IIe 3a 30posl Ta K BOHA Ipalfoe. B ckmazii koserii BOHM MOXYTb
OPUITU JJO CIJIBHOI JyMKM 3 YCiX BiJICBKOBMX NNTaHb. BifHOBUTM BiliCbKOBI
Cyau, 0co0MBO B YMOBAX BilfHM (He crelia/bHi Cyay Ha AKMIICh BUIIAZIOK), Oy10 6
IpaBUIbHUM pillleHHsM. B 6araTpox nmBinisoBanux kpainax Bonu €. Hanpukiap,
B CIIIA €. Tam i BilicbkoBi mpucsokHi €» [8].

BucnoBku. CporopHi, kom YkpaiHa nepebyBae y BOEHHOMY CTaHi, IMTaHHA
CIIpaBef/IMBOTO i TpodeciiiHOro CymouMHCTBA [jI  BiICBKOBOCTY>KOOBIIiB
HabyBae 0coO/MMBOro 3HaueHHA. YMHHE 3aKOHOJABCTBO, 30KpeMa 3aKOH YKpaiHu
Big 27.01.2023 poky Ne 2839-IX «IIpo BHeceHHsa 3MiH o Komekcy Ykpainm mpo
afMiHicTpaTMBHI nIpaBonoOpylleHHs, KpuMmiHaibHOrO KofileKkcy VYKpaiHm Ta
iHIIMX 3aKOHOAABYMX aKTiB YKpaiHM LIOLO OCOOMMBOCTEN HECeHHs BiliCbKOBOI
CIy>0M B yMOBaxX BOEHHOTO CTaHy 4y B OOJIOBiil 06CTaHOBIIi», 3HAYHO IIOCUINB
BIJIITOBiJa/IbHICTh BIiMICBKOBUX, TOMY CYHOBi IOMMJIKM MOXXYTb MaTU CEpPIO3HI
HAC/TigKNU. Y 3arajJibHUX Cy#ax, fie CIpaBM PO3ITIANAITH CYAAi 6e3 BillcbKOBOTO
DOCBIiNY, BIICYTHICTD CIleljiaji3aliil Mo)Ke BIVIMHYTH Ha AKICTb YXBaJIEHUX pillleHb.

BBaykaemo, 1110 CTBOpEHHA BilICBKOBMX CY/IiB IO3BOIUTb PO3BAHTAXKNTY 3arajbHi
CYZU, MiABUIIUTY ONIePATUBHICTD Ta AKICTb CYZOBOTO IPOLECY, 0COOIMBO /LA CIIEIVI-
¢iyHMX BiiICHKOBUX IpaBOIOpYyIIeHb. Llelt KpoK He TiMbKM HaOMMSUTD HAC IO CTAH-
JAPTIiB IIPABOCY/MA, AKi IPAKTUKYIOTbCA B iHIIMX KpaiHaX, ajie i CIPUATUME 3Mill-
HEHHIO JIOBipu BiﬁCbKOBOCHy)K6OBL[iB Ta IPOMa/IAH [0 CY[JOBOI CUCTEMM.

CnMCOK BUKOPUCTOHUX AXKEPEA:
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HaJIbHOTO KOfieKCy YKpailHM Ta IHIINX 3aKOHOJABYMX aKTiB YKpaiHM LIOfO OCOOMMBOCTEN
HeCeHHs BIICbKOBOI C/Iy>XOM B yMOBaX BOEHHOTO CTaHy 4i B 00JiOBiii 06CTaHOBIL: 3aKOH
Ykpainu Big 27.01.2023 poxy Ne 2839-I1X // Bigomocri BepxoBnoi Pagn Ykpainn (BBP), 2023,
Ne 56, ct.165. URL: https://zakon.rada.gov.ua/laws/show/2839-20#Text.
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rada.gov.ua/laws/show/254%D0%BA/96%D0%B2%D1%80#Text 7. IIpo cymoycTpiit i cTaTyc

cynniB: 3akoH Ykpainu Big 02.06.2016 p. Ne 1402-19. URL: https://zakon.rada.gov.ua/laws/
show/1402-19#Text.

7. Mawmanyit O. Inteps’to /Mapnna baxonpina // IOpumpnmuna mpaktuxa. 2022, 01 4epBHA.
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JEPEBLOB C. I,

acmipaHT Kadepyu KpMMiHa/JIbHOTO [IpaBa, IPoLecy i
KpuMiHanictuky KuiBcbKoro yHiBepcuTeTy inTeneKTyanbHOL
BJIaCHOCTI Ta npasa HanjionanpHoro yHiBepcurery
«OpecbKa I0pyANYHA aKajeMisa»

MEPEAYMOBU AOCAIAXEHHA KPUMIHAABHO-MPABOBOI
XAPAKTEPMCTUKU HE3AKOHHOTI'O BUTOTOBAEHHS,
3BEPITAHH4, 36YTY ABO TPAHCMOPTYBAHHS
3 METOIO 3BYTY MIAAKUU3HUX TOBAPIB

OcTraHHiM YacoM 3HayHa yBary CycCIIiZIbCTBa INpHJileHa NUTAaHHAM IPOTH-
Iii He3aKOHHIN TOPriBji MiJaKIM3HMMU TOBapaMu (aJKOTONbHI HAIoi, TIOTIOHOBI
BUPOOY, PiIVHM, IO BUKOPKCTOBYIOTbCS B €IeKTPOHHUX CUTapeTax, IajbHe,
CIMPT eTUIOBUIL, COMPTOBI AMCTUIATY TOLIO), MiKBiflallii CTaINX CXeM Helerasb-
HOTO BMPOOHMIITBA Ta 30yTy MifaKIM3HUX TOBapiB, 60pOTHOU 3 PYHKI[iOHYBaH-
HAM KaHaJIiB IOMAJaHHA IIPOAYKIii Ha HeJleTaIbHUI PUHOK.

He BuK/MKae >KOZHOTO 3amepeyeH s, 110 iCHyBaHHs He3aKOHHOT0 00iry migax-
[IM3HUX TOBapiB HETATMBHO Bifl0Opa’ka€ThCsl Ha PiBHI OIOKETHUX HA/IXOIKEHb,
AKOCTI TaKMX TOBAPiB, JOTPUMAHHA IIPaB CIIOKMBAYiB, a iHOJi CTAHOBUTD 3arpo3y
JKUTTIO T2 3[[0OPOB s [POMAJIsIH.
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Tak, 08.05.2023 poky Komiter BepxoBHoi Pagy Ykpainu 3 nuranb ¢iHaHCiB,
IIO/IaTKOBOI Ta MUTHOI IOJITUKY PO3I/IALAB IUTAaHHA CTaHY JOTPUMMAaHHA 3aKOHO-
[aBCTBA Ha PUHKY MiJaKIu3HuX ToBapis (mpotokon Ne 136 Big 08.05.2023), axuii
y CBOEMY pillleHHi 3a3Ha4MB, 1[0 00’ €MV BUTOTOB/ICHOTO HEOO/TiKOBAHOTO CIIUPTY
LIOMICAYHO CK/IQ[Jal0Th ITOHAJ 2 MJ/IH. JiTPiB, AKUI BUKOPUCTOBYETHCA I BUTO-
TOBJIEHHS He06/1iIKOBaHOI rOpinku 1o «popmi 2» Ta K HACIIiIOK 3 BKa3aHOTo 00’ eMy
He CIUTAYy€eThCs aKLM3HMIT OATOK [1].

[Tpo6nema 1m10KOBOI aKIV3HOI MOJITUKY Ta HAJMIpHOTO PiBHS IOJAaTKOBOTO
HaBaHTAXXEHH:A Y IO€NHAHHI 3i ¢/Ia0KiCTI0O MPaBOOXOPOHHMX Ta KOHTPOJIIOIYNX
iHcTHTYNit mpusBeny y 2022 poui Ao GaKTUIHOI BTpaTu KOHTPONIO 3 OOKY Hep-
JKaBM HaJl PMHKOM HifaKUM3HOI npopaykuii. [IpoTe ocranHi gBa poKu 3’ IBUJIUCD
IIO3UTUBHI pe3y/lbTaTy JIeTiHi3allil Ha pMHKY aJKOIOJII0, TIOTIOHY Ta IIaluBa — y
2023 poui BTpaty 610/pKeTy SHUSWINCD 10 35-40 MJIpy I'pH Ha pik [2].

Hasepeni npukmagy cBigyaTp npo karacTpodivyHy CUTYyallilo Ha PUHKY IifaK-
LM3HOI PO YKLl IcHyBaHHA TIHPOBOTO PUMHKY IiIaKI[M3HOI TPOAYKIII B YKpaiHi —
KpaiHi, fika cborogHi mepeOyBae B CTaHi BiifHM, OTpUMaEe Oe3IpelefiecHTHY IPOLIOBY
IOIIOMOTY Bij KpaiH €BpOCO03y Ta iHIINX KpaiH CBiTY, € HEIPUITYCTUMUM.

HeoOxifHo 3asHa4mMTy, 1[0 HOPMATKMBHO-IIPaBOBe 3a0e3leueHHsI MeXaHisMy
BiIMOBija/IbHOCTI 3a He3aKOHHUI 06Ir mifgakuy3HOI mpoaykuii nepebyBae Ha
BKpail He3aJ0Bi/IbHOMY PiBHI.

HenockoHanicTp aesaxux nonoxxenb KpuminanpHoro xopekcy Ykpainm (mami —
KK Vkpainn) npusBoguTh y 6araTbOx BUIAJKIB O YHUKHEHHS BiIIIOBifaIbHOCTI
3a pi3HUX MiJ|CTaB.

[InTaHHA KpMMiHA/IbHO-NIPABOBOI XapaKTEPUCTUKM HE3AKOHHOTO BUTOTOB-
NeHHs, 30epiraHHs, 30yTy a0 TPaHCHOPTYBAaHHA 3 METOI0 30yTy MilaKLIM3HMX
TOBapiB pO3ITIALANIM OKPEMUX HAYKOBII 3 KPMMiHA/IbHOTO IIpaBa, cepefl AKUX CIIif,
nasparu [LI1. Auapymka, H.O. Iytoposy, O.O. lynoposa, M.J1. Kop»aHncbkoro,
M.I. MenbHuka, B.O. HaBpoubkoro, B.B. Cramuca, €.JI. Crpenbuosa, B.A. Tanis,
M.I. XaBpoHIOKa Ta iHIIi.

Hespakaroun Ha Te, 1110 Npalii I¥X yY€HNUX CTAHOB/IATH 3HAYHY HAyKOBY i ITpaK-
TUYHY LIHHICTD, YMMaJIO IATaHb, OB S13aHMX 3 O3HAKAMMU CK/Ia[jiB KpMMiHa/TbHUX
IIpaBONOPYIIEeHb, epegdadennx cT. 204 KK Ykpainn, sanummmics guckyciitHumuy,
a JIesAKi HelOCTaTHbO YM B3araji He NOCIKEHUMM, 30KpeMa BUCBIT/IEH] ulile B
koMeHTapax o unmHHOro KK VYkpainm, mifipyyHmkax 3 KpMMiHa/JIbHOIO IIpaBa,
CTATTAX Y NEePiOAVYIHMX BUAHHAX TOILO.

BigcyTHicTh SKiCHOI HOPMATMBHO-IPaBOBOi 0a3M 3yMOBJIOE MOIYIEHHS
HOMWJIOK ITifi 9ac KBasi¢ikaril JaHOro KpYMiHa/IbHOTO IPABOIOPYLIEHHS, CIPUSIE
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YHUKHEHHIO TMMM, XTO JOTO y4MHSE, CIPAaBEIMBOI BiJJIOBiJaIbHOCTI Ta 3ara-
JIOM YCK/TaIHIO€ IPOTU/IiI0 He3aKOHHOMY BUTOTOBJIEHHIO, 30epiranHio, 30yTy abo
TPAHCHOPTYBAHHIO 3 METOI0 30Ty MiZaKIM3HUX ToBapiB. HeobxigHicTh icHyBaHHSA
KpMMiHa/IbHOI BilllIOBiTaIbHOCTI 3a He3aKOHHE BUTOTOBJICHH, 30epiraHus, 30yTy
a60 TpaHCIOPTYBaHHA 3 MeTOI0 30YTy MilaKI[M3HMX TOBapiB € Oe33amepedHoro
BPaxOBYIOUM pO3Mip BTpaT OIOKETY Bijj TaKoi Ji/IbHOCTI.

BuxnajeHe mipTBeppKye NoTpedy MOMIMOIEHOro aHaisy KpMMiHaIbHO-TIpa-
BOBOI XapaKTEePUCTUKM HE3aKOHHOTO BUIOTOBJIEHH:, 36epiranHs, 30yTy abo
TPAaHCIOPTYBAaHHA 3 MeTOI0 30yTy IifjakuM3HUX ToBapiB. JoCTifKeHHA HaJacTb
MOXX/IVBIiCTb BMPOOUTI HayKOBO OOI'PYHTOBAHI MPONO3MNILii OO BOCKOHAICHHA
HopM KK Ykpainm y it cdepi Ta mpakTuky ix 3acTOCyBaHHS.

CnMCOK BUKOPUCTOHUX AXKEPEA:

1. TIporokon Komirtery Bepxosnoi Pamm Ykpainu 3 mutanb ¢iHaHCIiB, ITOZAaTKOBOI Ta MMUT-
Hoi momituku Ne 136 Big 08.05.2023. URL : https://komfinbank.rada.gov.ua/uploads/
documents/34044.pdf

2. Haltpo3snoBcropKeHill cXeMy yXWUIEHHA BiJj CIUIaTV IOJATKIB Ta AK ix MinimisyBatu URL :
https://www.epravda.com.ua/columns/2024/10/31/721290

TOKAPEB M. K.

CTYJeHT 4-ro Kypcy, rpynu CITA]] 2/21 B]],
KuiBcbkoro yHiBepcureTy iHTeNneKTyanbHOI
B/IaCHOCTI Ta npasa HanjionanpHoro yHiBepcurery
«OpecbKa OpUMIHA aKaIeMisi»

OKPEMi MPOBAEMU AOKA3YBAHHS
KPUMIHAAbHUX MPABOMOPYLLUEHb Y COEPI
CAYXBOBOI AISABHOCTI TA AI9AbHOCTI
NOB’A3AHOI i3 HAAAHHAM NYBAIYHUX NOCAYT
BYMHEHUX MiA YAC BOEHHOTIO CTAHY

ITocranoBka mpo6nemu. BignosinHo o ct. 19 Koncturyuii Ykpainu opranu
Iep>KaBHOI BIajyl Ta OpPTaHM MiCI[eBOTO CaMOBpSAAyBaHHHA, IX IOCafoBi 0cobm
3000B’s13aHi [iATH JMIIe Ha MificTaBi, B MeXXax IIOBHOBa)KEHb Ta y CIIOCiO, 110
nepenbaveni Koncturyniero Ta 3akonamm Ykpainu [1, c1.19]. Bunnenns xpumi-
HQJIbHUX IIPaBONOpYyLIeHb y cdepi cny>k60BOI His/IbHOCTI Ta mpodeciitHoi
IisIZIPHOCTI, ITIOB 13aHOI i3 HATaHHAM ny6nquI/Ix IIOC/IYT MiJPUBAE JOBIPY CYCIIib-
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CTBa JI0 Jiep)KaBHUX Ta MyONiYHMX iHCTUTYLiN, 0COOMMBO Mif Yac BiliCbKOBOTO
a60 HaJ3BMYANHOIO cTaHy. AKTYa/IbHICTb JOCTIPKEHHA MOJIATAE Y HeOoOXiHOCTI
BJOCKOHAJICHHSI MEXaHi3MiB [J0Ka3yBaHHA KPMMiHAJIbHMX IIPaBONOPYLIEHb Yy
cdepi cmy)00BOI iANBHOCTI Ta YCYHEHHS IIPOTA/NH Y IPAaBOBOMY PETy/IIOBaHHi.
JlokasyBaHHA TaKMX 3/I0YMHIB YCK/IAQJHIOETbCA Yy 3B’A3KYy 3 BOEHHMM CTaHOM
B KpaiHi, OCKIJIbKM JOCTYIl JIO BifIOBifHOI JOKa30BOI 6asu € oOMeXeHUM, a
IIPOLeCYa/IbHOL TOPAJOK TAKOI'O IOKA3YBaHHA HE € JOCKOHAIVIM.

Mertoro mocnifKeHHA € aHaIi3 Ipo6IeM TOKa3yBaHH:A KpUMiHATbHUX IIPaBO-
nopyuieHs y cepi cyx60B0i Bis/IbHOCTI Ta IpogeciiiHOI Ais/IbHOCTI, ITOB’I13aHOI 3
HaJJaHHSM ITyO/TiYHNX ITOC/TYT, 3 ypaXyBaHHSM YMOB BOEHHOTO cTaHy. JlocmimpkeHHs
CIIpSIMOBaHe Ha pPO3POOKY pEeKOMEHJALill IOJO BIOCKOHAJIEHHSI HOPMAaTUBHO-
npaBoBoi 0as3y Ta MPAaKTMYHUX MEXaHi3MiB JJOKa3yBaHHA 3 METOI0 Ii/[BUIIEHHS
eeKTUBHOCTI JOCY/IOBOTO PpO3CHiJyBaHHA Ta 3abes3neyeHHA JOIIYCTUMOCTI
TOKas3iB y CyIOBOMY IIPOBaI>)KEHHI.

Buxnan ocHoBHoro marepiany. /JokasyBaHHSA KpUMiHaJIbHUX IIPaBOIIOPY-
meHb y cdepi cmyx60Boi AifAnbHOCTI Ta mpodeciiiHoi AisNbHOCTI, OB sA3aHO]
i3 HajlaHHAM NYOTIYHUX MOCIAYT € crenndivyHO0 MPOLEAYPO i 3aleXNUTh Bif
KOHKPeTHOTO AisiHHA i fioro kmacudgikanii. Ik 3a3nauae [Tonmascbka A.B., Bkazani
IIPaBONOPYIIEHHS YMOBHO KIacH(]iKyIOTbCs 3a O3HaKaMu: 1) KOPYyMLiiiHOCTI;
2) MexaHi3My 3/IOYMHHNX BifIHOCUH; 3) TAXKKOCTI 37104nHY; 4) GopMu BUHY; 5) CTY-
IIeHs 3aBEPLICHOCTI 3/I0YMHHOI Ais/IbHOCTI; Ta 6) chepu CyCHiIbHUX BiTHOCKH, B
SIKiVl BUMHSAETHCS 37I09MH; [2, C. 49].

B Teopii okasyBaHHA BKa3aHMX IIPAaBOIOPYIIEHb, AK 3a3Hadae [lynbra M.M.,
IJIS BCTAHOBJIEHHS KPMMIHA/IbHOIO MeXaHi3My cny>1<60Boro IisIHHA HEOOXiTHO
3’sicyBaTy: 1) 4y Maso Micle OPYIIeHHs CIy»00BOI0 0COO0I0 3yMOBJIEHUX JIOTO
CIy)X00BUM CTaHOBUILEM OOOB’SI3KiB; 2) BHACMIOK SKUX Aiil 4u 6e3isnbHOCTI
cmy>k60B0i ocobu Oyna 3amofisiHa iCTOTHA IIKOAA AepXKaBHMUM ab0 CYCHIIbBHUM
iHTepecaM, 110 OXOPOHAKITHCA 3aKOHOM, IIpaBaM Ta IHTe€pecaM TIPOMaJisH,
iHTepecaM cy0 eKTiB eKOHOMIYHOI [is/IbHOCTI; 3) UM MaB MicClie IPUYMHHUIL 3B 5-
30K MiX 3/IOYMHHVM JiSTHHAM CIy»X00Boi 0cobu i Haciikamy, o HacTymwu [3].

B nmpaxkTuyHOMY CeHci, CyJjoBa IIpaKTMUKa BKA3ye, 110 HOKa3yBaHHS Mae OyTu
11033 PO3YMHUM CyMHIBOM i HifiiAra€ BM3HAuY€HH:A €JI€EMEHTIB, IO yTBOPIOKOTH
00’€KTVUBHY i CyO’€KTUBHY CTOPOHY AifAHHA [4]. B 0CHOBY JOKa3yBaHHA BKa3aHUX
37I04MHIB TIOK/IQ[JA€ThCS: IO-IIepllle, BCTAHOB/IEHHS Cy0 €KTa [IifHHA, 30KpeMa
4y € BiH CIyKOOBOIO 0c000I0 Ta, IIO-Apyre, BCTAHOBIEHHSI OOYMOB/ICHOCTI
CTy>00BOTO CTAaHOBMINA Ta [iili, OB’ A3aHICTh 3 II BIAJHUMU YU cny>1<60131/1M1/1
[IOBHOBa)XEHHAMN [5].
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TakuM 4MHOM, Teopisl i mpaKkTMKa BKasye, 0 JOKA3yBaHHS 3JI04MHIB y cdepi
cny>1<6OBo'1' Ta mpodeciitHOi His/IPHOCTI 3aje)XXaTh Bifi KOXXKHOTO [isIHHS, OffHAK
HasBHI 3arajibHi BMMOTM IOJI0 [JOKa3yBaHHS BKa3aHMX 3704MHIB. fK 3a3Hadae
[TommaBcpka A.B. icHye 6a3oBmit KOoMIUIeKC caigumx (posmrykoBux) Aiit (mami —
CPJI) Ta HermacHux cnigunx (posmrykosux) it (zani — HCPII), ski 3acTOCOBYIOTbCA
y TaKUX IIPOBaPKEHHAX [2].

Harrgacrimme takumm CPIl e: oburyk, oriapm, 3HATTA INOKa3aHb TEXHIYHUX
OpuaafiB Ta TeXHIYHMX 3aco6iB, mo MaloTb ¢GyHKUii ¢oTo-, KiHO3/IOMKWY,
Bifjeo3armcy, uu 3aco6iB ¢poro-, KiH03iToMKH, Biffeosanucy Towo. llJoxo HCPI, To
[0 HMX BiTHOCATBCA : ayfio-, Bileo- KOHTPOIb 0COOM, MOHITOPMHT OaHKiBCHKIMX
PaxyHKiB, KOHTPO/Ib 32 BUMHEHHAM 37I04MHY y GopMi: iMiTyBaHHA 06CTaHOBKM
37I0YMHY Ta CII€LiaJIbHOTO CJIiIYOr0 €KCIIEPMMEHTY TOILO. 3TifJHO 10 CT. CT. 234,
237, 245-1, 4. 2 Ta 4 cT. 246 KpuMiHanmbHOrO NpOLECyaNnbHOrO KONEKCY YKpaiHu
(mami — KIIK Ykpainu) srajaHi Buile 3aXofy BUMAraloTb OTPUMAHHS YXBan
cmigyoro cyaai abo y BUKIIOYHMX BUITAJIKAX IIOCTAaHOBY IIPOKypOpa PO HO3Bil Ha
nposenenns CPJI uu HCP]I [6].

[Ipo6meMoro OKa3yBaHHA y IIPOBA/DKEHHAX Ha TepUTOpii IpoBemeHHA 60-
JIOBUIX [IiiT € pUSUK IOPYLIEHHs JAi3HaBaueM, CIIif9uM, abo IPOKYPOPOM IIpoLiecy-
aJIBHOTO TIOPAJKY OTpUMaHHA, ikcamii Ta OLiHKM JJOKas3iB, 1[0 MOXKe IPU3BECTH
1o BusHaHHA ix HeponyctuMumu. Hopmu KIIK Ykpainn nepen6avaoTh ikcariro
OPUIHATUX pillleHb, OTPMMaHHA IOTOKEeHb CK/Ia[ileHNX KJIOIOTaHb IIPO IIpOBe-
neunsa CPII abo HCPII.

IOpikoB O.O. Bxa3sye, mo unHHI nonoxkenHsa KIIK Ykpainn ninkom He 3abesre-
YyI0Tb HAJIeKHOI peraMeHTalii 0co6MMBOro peXXmMy JOCYLOBOTO PO3CIiflyBaHHA
B paiioHi 6e3nocepesHbOro BefeHHs 0010oBMX Aill. PoscrmifyBaHHsA KpyuMiHamIbHMX
IPaBOIIOPYLIIEHb Ha TepUTOpii, sKa MiAJaeTbcsi OOCTpiaM, CYIpPOBOIKYETHCS
CK/IQ[JHOIIAMY, SIKi HOJIATAIOTh Y HECBOEYACHOMY IPMITHATTI pillleHb i HeoOXifHOCTi
BUi3My Ha Oe3leyHy TEPUTOPiI0 /I CKIAlaHHA Ta OTPUMAHHSA IIOTOIKEHb IIPO
nposenenHs CPIl a6o HCPII [7, c. 1315].

[linTBep/>)KEHHAM 3a3HAYEHOTO € JOCIiJKeHHA YKpalHcbKoi [enbciHCbKOI
CHIJIKM 3 IpaB JIOAVHMY, HiJ Ha3Bow «MixHapopHi 3m0uMHM B YKpaiHi: ormapn
HaIliOHaJIbHOTO PO3C/IiJyBAHHA TA CYIOBOIIPAKTUKM» B YKPAIHCbKOMY KPM30OBOMY
MeflialleHTpi, B AKOMY 3pO0/IeHO BUCHOBOK, IO OCHOBHUMU IpobOineMamy i
BUK/IMKAMM Y TIPOBEefieHHi JOCYZOBOTO PO3CTiyBaHHA Ha TEPUTOPiAX 60iT0BUX
[iit €: 1) 3aTpuMMKa y NpoBefeHHi cmigumx [iit; 2) BiICYTHICTb BIiZIIOBifieil Ha
KJIOTIOTaHHA ab0 IX HecBO€YacHicThb; 3) BifcyTHIiCTh iHQOpPMYBaHHS IpO Xif
PO3CigyBaHHs, T.4 PO 3MiHY HifcmigHOCTi; [8].
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TakuM 4MHOM, HeCBO€YacHe NPUIHATTA PillleHb i IPOBEleHHA CHiguuX Aill B
pe3y/ibrari TArHe 3a 0000 BTPATy JOKa30BMX MaTepianiB. OKpiM LbOro, ITif 4ac Cymo-
BOTO PO3IJIAly TAKOTO KPMMiHa/JIbHOTO ITPOBA/PKEHHA MOXKE€ BUHUKHYTH IIUTAHHS,
I[O710 ZOTPVMMAHHAM IIpaB i CBOOON, JIIOAVHM Ta IPOLECYaIbHOTO HOPANKY B OTPU-
MaHHi TUX YM iHIIVX TOKA3iB i3 3aCTOCYBaHHAM CT. CT. 615, 616 KIIK Ykpainn.

OTxe, 114 YHUKHEHHS PO 6/IeMH, I[0JJ0 HECBOEYACHOTO IIPUITHATTA pillleHb,
y 3B’I3Ky 3 HeoOXifHicTI0O BMi3[y Ha Oe3le4YHy TEpUTOPil0 [ CKIAaHHA i
OTPMMaHHS NPOIeCyaJbHUX TOKYMEHTIB, clif 1udpoBisyBaTy B3aEMOAiI0 MiX
OPTaHOM JOCYJOBOIO pO3CIiflyBaHHSA, IPOKYPOPOM i CYAOM [/ OTpPMMaHHA
HeoOXiTHUX pillleHb KPUMiHa/JTbHOTO IIPOBAJKEHHs, He3aJIe>)KHO Bifl MicIje3Ha-
XOJ)KeHHs B OHJIalH popmari.

BignosigHo mo ct. 89 KIIK Ykpainu BUCHOBKM €KCIEPTIB € MPOLECyaTbHUM
IKepenoM JoKasis [6, c1.89]. [IpusHadeHH: i IpOBeJjeHH: eKCIIePTHU3 € HEBiJ] eMHOIO
CK/IaIoBOI0 OyAb-SKOTO KpMMiHa/lIbHOIO IpoBafKeHHA. Ha crapii mocymoBoro
pPO3CTIifyBaHHs eKcHepTusa Crpusie 00 €KTMBHOCTi, HMOBHOTI Ta BCeOIYHOCTI
misHaHHA TOfAil i 0OCTaBMH KpUMIHa/JIbHOTO IIPAaBONOPYIIEHHs. BMCHOBKM
eKCIIepTiB € JpKepelaMy [OKasiB, 10 MIcTATh iHpopMaliio, sKa € JoKasaMu y
KpUMiHaIbHOMY IIpOBajpKeHHi [9, ¢.160].

[TonmaBcbka A.B. migrpumyroun tBepmxeHHs llynperm M.M. 3a3Hadvae, mo y
KpMMiHa/IbHMX IPaBONOPYLIEHHX Y cdepi cyK00BOiI 1isnbHOCTI Ta mpodeciitHol
HiAMbHOCTI, MOB’A3aHOI i3 HafaHHAM NYOMIYHUX TIOCTYT IPU3HAYAIOTBCA i
IIPOBOZATHCS BEMUKA KITBbKICTh CHelM@IiYHMX eKCIepTus, 30KpeMa CYHLOBO-
eKOHOMIYHa eKCIepTH3a, Cy/0BO-(POHOCKOIIYHA eKCIepTN3a, IOYepKO3HaBYa
eKCIIepTN3a, TeXHIYHA eKCIepTN3a JOKYMEHTIB Tomo [2].

BignmosigHo mo 3BiTy 3a mepme miBpivyya 2023 poxy HamionanbHOro anru-
KopymnuiitHoro 6ropo Ykpainu (mani - HABY) TepMiHu IpoBefeHHS eKCIepTusn
€ BY3bKMM MicClleM, fAKe Ta/JbMy€ IIBUAKICTb PO3CHiflyBaHHA KOPYILIHUX
KPMMiHa/IbHUX IIPOBaJpKeHb. UMHHA CUCTeMa eKCIIEPTU3M He Jla€ 3MOTM OIlepa-
TUBHO, SIKICHO Ta, TOJIOBHE, IIPO30PO CYNPOBOKYBATH BCi MpoBampkeHHsa HABY i
TOMY Iepefbadae CTBOPEHHs BIacHOI eKcrepTHOI yctaHosyu [10].

Ockinbky, BKa3aHi NPOBADKEHHA NMOTPeOYIOTh MpOBeIeHHs OiMbLI CIienu-
(bivHMX eKcrepTH3, TO B yMOBaX BOEHHOTO CTaHY IPOBEIEHHA TaKMX HOCIi/IKEeHb
yCKmagHoeTbcA. Sk cnymno 3asHadae banmuesa A.C. ta AHTOHIOK A.€. Hapasi
ONHVMMU i3 NpOONIEeMHMX acCHeKTiB € YHeMOXIMBJIEHHS [OCTYNy eKCIIepTiB [0
TeXHIYHMX 3aC0061B Ta 1Ta00pATOPHUX YMOB, HeOOXiTHVX J/Isl IPOBEieHHs eKCIIEPTUS,
IPUCY THI TPYAHOLLL i3 TOTiCTUKOIO, 1110 IIO3HAYAETHCA Ha IIPOLIECi TPAHCIIOPTYBaHHA
PEeYOBMX [JOKa3iB, IOCTAHOB IIPO IPOBEIEHHA €KCIIEPTU3 10 EKCIIEPTHOI YCTaHOBH,
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a TaKOXX HasABHUII fedinuT kBanipikoBaHMx axiBIliB 32 OKPEMUMU €KCIIEPTHUMMA
CIIenia/IbHOCTAMY, TIapale/IbHO 3i 3pOCTaHHAM HaBaHTaXeHHH [11, c. 17].

OTxe, He0OXiTHO TepMiHOBO Ha lep>kaBHOMY piBHi ycyHyTH AedinuT daxiBis,
3a HeOOXimHOCTI 30iMpIINTY IX IITAT, BifIIOBiTHO 0O 36i/bIIEHOrO HABAHTAKEHH S
Ha OKpeMoro (axiBIs.

Oxpim BuIIle 3a3HAYEHOTO, Y 3B’sI3KY i3 00IOBUMMU JisIMU YHEMOYX/IUBTIOETHCS
OTPMMaHHAM HeOOXiHMX 3pasKiB I/ eKCIepTHUX [ocmifkeHb. HeHanexna
KIJIBKICTD 3pasKiB I IPOBEAEHHA €KCIIEPTHU3) BIUIMBAE HA IIO/la/Ibllle BYU3HAHHA
BJMICHOBKY €KCIIEpTa HEJOIYCTUMMM.

[TpuxmagoM Takoro € cypmoBa IpakTuka: KacaniliHuii KpuMiHaIbHUI cyp y
ckinani BepxoBHoro cymy, y cmpasi Ne 686/24376/20 Bip 07.09.2023 p., 3po6us
BVICHOBOK, I1I0 BiZICy THiCTb Bi/IbHMX 3pa3KiB IiIICy 0cOOM ITpy IPOBEEHHI CYI0BO-
IIOYepPKO3HABYOI eKCIePTV3M TATHE BM3HAHHA 3pPOOJIEHOTO BVICHOBKY CYZIOBO-
[IOYEPKO3HABYOI €KCIIEPTU3M HENONYCTUMMUM J[IOKa3OM 4Yepe3 JOro HEIOBHOTY
Ta NPOBEJEHHA 3 IOPYIIEHHAM BMMOr II. 3.5 IHCTpyKUili Npo Npu3sHa4YeHHA Ta
IIPOBEEHHA CYJOBUX EKCIIEPTHU3 1 eKCIIEPTHUX JOCTiKeHb Ta HayKoBo-MeTOgMYHMX
PeKOMeH/jallill 3 MMTaHb MiJTOTOBKM Ta IPM3HAYEHHs CYIOBUX eKcrepTus [12].

BucnoBknu. Ilo-nepuie, HeobxifHo BHecTn 3minu o KIIK Ykpainu, 3okpema
B HOpMax, 1110 pEeIIAMEHTYIOTh 3[[I/ICHEHHA KPMMIHA/IbHOTO IIPOBA/)KEHHS B YMO-
BaX BOEHHOTO a0 HA/I3BMYAIIHOTO CTaHY, SIKi CIPOCTATh MeXaHi3M i polenypy
3[iJiICHeHHA TaKoro nmposakKeHHA. OKpiM IIbOTo, CTBOPUTY OKPEMMII €€KTPOH-
HIJ PEECTP B3AEMOJII MK OpraHoM J[OCYyZOBOIO PO3CIiflyBaHHs, IIPOKYpPOpPOM
i cymnom pia oTpuMaHHS HeOOXiZHMX pillleHb KPUMiHAIbHOTO NPOBA/KEHHS B
oHaitH ¢opmari, JOCTYII IO SIKOTO 6y11e MOXKIMBUM He3ajeXXHO Bijg Micile3Ha-
xomxkeHHA. 1le [03BOMUTD LIEHTPaTi3yBaT JOCTYI A0 iH(OpMalii Ta YHUKHYTU
3aTPMUMK, TIOB sI3aHUX 3 OTPMMAHHIM JI0Ka3iB abo iHpopMarii 3 iHIINX YCTaHOB.

ITo-gpyre, ycyHyTH AediuuT IITAaTy NpaliBHUKIB €KCIIEPTHUX YCTaHOB, i 3a
HeOOXigHOCTI 36I/IBIINTY LeM IITAT BifIIOBITHO O 30i/MbIIEHOT0 HaBAHTAXKEHHA 1
BHECTM BifiTIOBifiHi 3MiHM 10 3aKoHy YKpainnu «IIpo cymoBy exciepTusy».
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TPEIIET Oner CepriiioBuy,

acmipanT Kadenpu KpUMiHaIbHOTO MIpaBa,
npoliecy Ta KpuMiHamictukyu Kuiscbkoro
YHIBEpCUTETY iHTEIEeKTya/lIbHOI BIACHOCTI
Ta nnpaBa HanioHasnbHOro yHiBepcuTeTy
«OpecbKa OpUMYHA aKaleMisi»

OBb’€EKTUBHA CTOPOHA NOCOBHULTBA
AEPXABI-ArPECOPY

3 MOYaTKy 3aXOIUICHHA YaCTMHY TEPUTOPii Ta IOBHOMACIITAOHOTO BTOPT-
HeHHs Pociiicbkoi ¢emepanii B YkpaiHy 3amnmmnncsa He BUPILIEHVMY IUTaHHA
KPUMIHAa/JIbHO — IIPaBOBOI IPOTUJII IIOCATAHHAM HAa OCHOBM HalliOHaJIbHOIL
Oesnexku YkpaiHu B 4acTMHI IMOCOOHMITBA Aepkasi-arpecopy. Sk i Oymb-sika
HOBa IIpaBOBa HOpMa BOHA IOTpPeOYe IOAa/NbIIOTO BJOCKOHAJEHHA HJIA OibIIn
e eKTUBHOI peaizanii.
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BepxoBHa Paga Ykpaiun gonoumma KK Vkpainm ct.111-1«Komabopauiitha
RisbHICTB». 14 kBiTHA 2022 p. B P Ykpainm OyB npuitHATMil (3 ypaxyBaHHAM
npomnosuiit [Tpesunenta Ykpainu) 3akon «IIpo BHecenHs 3MmiH jo KpuminanbHOro
Ta KpuMiHaZmbHOrO IpoleCyalbHOTO KOMEKCiB YKpaiHM IOJO YHOCKOHAJIEeHHH
BiIMOBifa/IbHOCTI 3a KOMAabOpaLiliHy His/IbHICTD TAaOCOOMMBOCTEN 3aCTOCYBAHHA
3aro0DKHIX 3aXOfIiB 3a BUMHEHHs 3/I0YVMHIB IPOTMOCHOB HalliOHAJBHOI Ta TPO-
Mazicbkoi Oe3mekn» (mani — 3akoH Bim 14 xBiTHA2022 p.), Ha mifcrasi sakoro KK
Ykpainu fomnoBHeHO CT. 111-2 «IToco6HNIITBO AepskaBi-arpecopy».

3a 3araJbHMM BM3HAYEHHAM JEpP>KaBOI-arpecopoM € KpaiHa, AKa IEepUIO0
3aCTOCOBYE 30pOJIHY CHITY TPOTH iHIIOI KpaiHW, TOOTO TMM CaMMM BUMHSIE arpecilo.
Jlep>kaBoro-arpecopoM Moxke Oy Ty BY3HAHA He JIMILe OffHA KpaiHa, a IpyIa KpaiH, B
TOMY YMC/Ii IIOB’A3aHMX MK cO600 yrogami Ipo BijicbKOBY foroMory [1].

BesnocepenHiM 00’€KTOM KpMMiHaJIbHOTO IpaBONOPYLIEHHS, Iependade-
Horo cT. 111-2 KK, € ocHOBM HanioHanpHOI 6e3neku Ykpaiun. [TomoxxeHHs i€l
CTaTTi OXOPOHAKTb OCHOBM YKPAIHCBKOTO HapoOjy, CYCHiNIbCTBA i JlepXKaBu —
HE3aJIeXXHICTh, CyBEpEHITET, TePUTOPiaZnbHY LIMICHICTD Ta OCHOBM KOHCTUTY-
L[iJIHOTO Jafy.

[IpemMeTOM BKa3aHOTO 37I0YMHY B OfHIN 3 ¢opM € MaTepianbHi pecypcn Ta
IHIII AKTUBU.

ITig marepialpHMMM pecypcamy pO3yMilOTb — pedoBi 3amacy 4oro-He6yzb,
AKi MO>KHa BUKOPUCTAT! B pasi mOTpebOy, a akTMBU — YaCTMHA TOCHOAAPCHKOTO
6anchy, o BigoOpaxae Ha IIEBHY JlaTy BCi MaTepiasbHi IIIHHOCTI, KOIUTH
I 60proBi BMMOTW, HaJeXHi HiATPUMEMCTBY UM YCTAaHOBi (HampuKIag, 3akoH
Ykpainu «IIpo 3amobiranHs Ta HpoTHUfifo yeranmizanii (BiZMMBaHHIO) OXO[B,
Oflep)KaHNUX 37I0YMHHUM IIIAXOM, (PiHAHCYBaHHIO TepopuaMy Ta (iHAaHCYBaHHIO
PO3IOBCIO>)KeHHs 30poi MacOBOrO 3HMIEHHs» Biff 6 rpynusa 2019 poky Ne 361-
IX, BM3Ha4Ya€ aKTUBM AK KOLITH, Y T.4. €JIEKTPOHHI Ipolli, iHIlleé MaifHO, y T.4.
BUpPOOHIYe 00/MaHaHHA, OY/iB/Ii Ta CIOPYAM, TPAHCHIOPTHI 3aco0y, iHCTpyMeHTH,
npunagy, inBeHTap, Me6i, IpUpOHi pecypcy, MailHOBI Ta HeMaltHOBi paBa)[2].

O6’ekTHBHA CTOPOHA BKAa3aHOIO 3/I04MHY Nepefbadae il y neBHux popmax:

1) peamisauii 4yu migTPUMKM pillleHb Ta/abo il lep>kaBu-arpecopa, 30poitHIX

¢dopmyBanb Ta/abo okymnanitHoi afMiHicTpanii fepxaBu-arpecopa;
2) migTpuMKa pimeHb abo Hiit gep)aBu-arpecopa, 36poitHux GpopMyBaHb 4K
OKynaliifHOI afMiHiCTpallil lep>KaBK-arpecopa;

3) pmo6bpoBinbHMIt 36ip, MiArOTOBKa Ta/abo mepemada MaTepiabHUX pecypciB
41 {HIIUX aKTUBIB MPeICTAaBHUKAM JIep)KaBu-arpecopa, ii 36poitHum dop-
MYBaHHAM Ta/ab0 OKymNaniiHii agMinicTpanii gep>xaBu-arpecopal3].
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Pimenns pep>xaBu-arpecopa, 36poitHnx ¢popMyBaHb Ta/abo OKymIawiitHOI agMmi-
HiCTpallil lep)KaB1-arpecopa — MOMITUYHI 3asABY, 3aKOHY, YKa3y, II0OCTaHOBY, HaKa3,
PO3MOpPSAJKEHHA Ta iHIII BiANIOBifHI pillleHH:, 1[0 IPUIMAIOTbCA OpraHaMy BjIai
pd, koMaHyBaHHAM 11 30poitHIX pOpMyBaHb, OKYIIALIITHOW aMiHiCTpalli€to.

[lii mep>xaBu-arpecopa, 30poitHux GopmyBaHb Ta/ab0 OKymamiliHOi ajMiHi-
cTpalil iep>kaBu-arpecopa — Oyab-sKi Aii BKa3aHMX Cy6 €KTiB, BUMHEH] TIOBHICTIO U1
YaCTKOBO Ha BUKOHAHHA 3a3Ha4Y€HVX pillleHb.

Peanisania pilleHHA IoArae B OpraHisallil BMKOHaHHA pillleHHA, aHa3i i
KOHTPOJIIO IIPOLIeCY BUKOHAHHS, 31/ICHEHHI 3BOPOTHOTO 3B 53Ky, IJ0 HEOOXifHO
IS JIOTO BTi/IeHHA B >KUTTA. To6TO pearnisalis pilieHHs — mpoliec 6araToeTanHuii
i nepen6ayae y3rokeHy CyKyImHicTb il meBHOI KiTbKOCTi BUKOHABLIiB[4].

Peanizania f1ifh — e ofjMH i3 eTaliB BUKOHAHHA PillleHHs, 3apafyl IKOTo i Ail
BYMHAKOTHCA.

[TigTpMMmKa pieHs Ta/abo fill — COpUAHHSA, HaJaHHA MOPaIbHOI, MaTepiaTbHOI
4y {HIIOI JOTIIOMOTY, BUPAXKEHHA COMILAPHOCTI 3 JiAMM YU PillIEeHHAMHA JIep>KaBU-
arpecopa, 36poitHux ¢opMyBaHb Ta/ab0 OKymauiitHOl apMiHicTpanil gep>kaBu-
arpecopa, BIC/IOB/IEHHSA CYMIIATII IM, BUCTYII Ha 3aXVCT 3a3Ha4YE€HMX PillleHb Y JIil.

36ip MarepiaIbHUX pecypciB 4M iHIINX aKTUBIB — B3ATTA LNX IPEAMETIB 3
pisHMX Miclb un Bij pisHuX 0ci6.

ITigroToBKa MarepiaJIbHUX peCcypcCiB 4M iHIIMX aKTUBIB — NPUTOTYBAHHA /1A
nepefjaBaHHs YM /11 BUKOPVICTAHHSA, BUPOOICHHS 3aI1aciB I[UX IIPeMeTiB;

ITepemava MaTepiaIbHMX peCypCiB UM iHIINX AKTUBIB — Bpy4YeHHs, IepeJaBaHHA
y BJIaCHICTb 4M KOPUCTYBAaHHA LIUX IIPEIMETIB.

3i cpsAMOBAHOCTI il Cy0’€KTa Ta METM 3/I0YMHY BUIUIMBAE, IO TOOPOBiIb-
HICTb Al Cy6’€KTa CTOCYEThCA yCix 6€3 BUHATKY (OPM I[bOTO 37I0UNHY, a He JIMIIe
IoBOX i3 Hux[2].

OT>xe OOPOBINBHICTH € 060B’13KOBOI0 03HAKOIO YCiX GOPM BUMHEHHS 3710-
4yHy, nepegbaderoro ct. 111-2 KK Ykpainu. ITo 3akoHomaBuiil KOHCTPYKLIi 3
00’€KTVBHOI CTOPOHM 37104MH, Iepenbadennit ct. 111-2 KK Ykpaiuu mictuth
q)OpMaHbHI/If/'I CKJIaJl, OCKI/ZIbKM [iJ1s1 MIOTO 3aKiHYeHHS JOCTATHbHO JANIlle BUMHEHH S

MeBHUX JisIHb.
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KuiBcbKOro yHiBEpCUTETY iHTENEKTyaIbHOI
BJIACHOCTI Ta mpaBa HamionanpbHOTO
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BUKOPUCTAHHS LUTYYHOTO IHTEAEKTY
TA LMDOPOBUX TEXHOAOTIN
Y KPUMIHAAICTUL

[Tpo6eMHUM NUTAaHHAM B KPUMIiHaMICTHII € BUKOPUCTAHHS IITYYHOTO iHTe-
JIEKTy Ta OUQPPOBUX TEXHOJIOTI. Y CYy4acCHOMY CBiTi CTPIMKUII PO3BUTOK IITYY-
Horo iHTenekty (masi o Texcry IIII) Ta nndpoBuUx TEXHOMOTI 3HAYHO BIUIVBAE Ha
BCi cdepu XUTTS, 30KpeMa Ha KPUMIiHAJIICTUKY.

HocymoBe poscmigyBaHHSA 37I0YMHIB CTa€ fefani OiIbII TEXHOIOTIYHO
HacU4YeHVM 3aBJAKM IOABI HOBUX IHCTPYMEHTIB, IO JAIOTh 3MOTY IIBMJIIE Ta
TOYHillle aHa/Mi3yBaTM [JOKa3M, 3HIDKYIOYM JIMOBIPHICTD /IONCHKUX IIOMUJIOK.
BukopucTaHHs TaKUX TeXHOJOTIM, SIK po3Ii3HaBaHHs 00114, aHa/li3 BeMUKIX 6a3
[aHUX, IPOTHO3YBAHHA 3/I0YMHIB Ta 6ioMeTpuyHa imeHTUdiKaILis, cTae He e
iHCTpyMeHTOM [171s1 36 0pY OKa3iB, asie it CIoco00M Ji/Is MiBUIeHHS ePeKTUBHOCTI
po6OTY IPaBOOXOPOHHNX OpraHiB.

HITy4Huit iHTEIEKT 3HAYHO PO3LIMPIOE MOXKIMBOCTI KPUMIiHAICTUYHMUX [O-
crmimpkeHb. Hampumkimagn, anropuTMyu MallVHHOTO HaBYaHHA [O3BOMAKTH BUAB-
JATY 3aKOHOMIPHOCTI B JAaHMX, IO MOXK€ IPUCKOPUTU IIPOLIEC HOCYHOBOTO
poscrifyBaHHA. BuBueHHA BemMkux oOcsriB gaHumx Ta 00pobka iHdopmanii 3i
IMIBUAKICTIO, fKa He JOCSUKHA [y JIIOAVHY, OIOMAaralTb IIPaBOOXOPOHHUM
OopraHaM CTBOPIOBATM MO/ IOBENIHKM IIPaBONOPYIIHMKIB, a TAKOX IIPOrHO3Y-
BaTM MOXIIMBI Micl abo yac MaitbyTHiX mpaBomnopymreHb. KpiM Toro, anroputmn
1T 3acTOCOBYIOTBHCS /ISl ABTOMATM30BAHOTO aHali3y Bifeo Ta ¢ororpadiii, mo
IPUIIBY/IIYE IPOLIEeC PO3Ii3HABAHHA 0Ci0 Ta peYOBUX JOKa3iB.

Brim, mompu ui mepeBarm, 3actocyBanHs 1l y kpuminamictuii nos’sizane
3 HM3KOI0 BUK/IMKIB. OCHOBHMMU IpoOeMaMM € eTUYHi Ta NpaBOBi MUTAHHS,
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30KpeMa PU3VKM IOpYIIEHHA IIpaBa Ha IPUBATHICTb, MOX/IMBI yIepelKeHH:A
B @JITOPUTMaX Ta HeOOXigHICTH y 3abesIedeHH] IPO30pOCTi Ta MifI3BiTHOCTI Ipu
BUKOPUCTAHHI Takux TexHojorii. [Ipo6mema amropmTmivHOi yHepemkeHOCTI,
10 MOXKe IPU3BOIUTU [0 OUCKPUMMIHALI NEBHUX TIPYIl HAcCeIeHHH, BUKINKAE
3aHETIOKOEHHA Yy cdepi 3axucry mpaB J/IOAMHA. [IpaBOOXOpOHHI oOpraHu,
BUKOPUCTOBYIOUM TaKi iHCTPyMEHTH, MAIOTh OYTU 0COOMMBO 0OepeXHUMY, 11100
YHUKATV CUTYaLii, Konu TexHosorii HII cipuAoTh NOpyILIEeHHIO IIpaB TI0gHN.

BripoBajpKeHHA IITYYHOTO iHTENEKTY B KPUMIHAMICTUKY BiIKpMBa€ BEIMKi
IepPCIIeKTNBY, ajle NOTpebye peTelbHOro IMpaBoBOro perymoBaHHA. EdexrusHe
BMKOPMCTAaHHA LMX TEXHOJIOTIN 3ajie)KaTMMe BiJj CTBOPEHHA BiJIIOBIZHMUX HOPM
IIpaBa, [0 PEryToBaTUMYTh IX 3aCTOCYBaHHA Ta 3a0es3IevaTh 6aaHC MK IOTpe-
6aMu JOCYI0OBOTO PO3C/Ii/[yBaHHs i 3aXMICTOM IIPaB TPOMaJisiH.

OCHOBHUM TNPUHLINUIIOM (byHKuiOHyBaHHH HII B cypmoBiit cucteMi € mOTpu-
MaHHsI OCHOBHIX IIPaB JIIOIMHHA, @ TAKOX 3a100iraHHs qucKpuMinaiii ocoou. [Ipe-
OVIKTVIBHA aHAJIITUKA BUKOPUCTOBYE a/ITOPUTMU JIJIsl IIPOTHO3YBAaHHA IMOBIPHOCTI
3JI0YMHHOIO pEeLIVBY, ajie TaKi MOJe/Ii YaCTO BiITBOPIOIOTH yIepemKeHHs, AKi €
y HaBYa/JIbHUX JJAHMX, 30KpeMa IIIO/I0 pacyu Ta COLia/IbHOrO crarycy. Hampuxnap,
anmroputMm COMPAS Mmae TouHicTh 61mm3pKO 65%, 1O /MINe TPOXM IEPEBUIIYE
BUIIAZIKOBICTb. BinblI mpocTi Mofieni, SK JIiHiliHA perpecisd, 3 ypaxyBaHHAM JIMILE
Ki/IbKOX K/TIOUOBUX (aKTOpPiB, MOXKYTb 3abe3nednTy mopioHy TouHicTs. CxmagHini
aZITOPUTMHU JIOCATAIOTh TOYHOCTI o 70%, ane >xofeH He mepesuiiye 90%. Ile
BUK/INKA€E OOYpPEHHsA TI'POMAJCHKOCTI 4Yepe3 PpacoBy YIEpemKeHIiCTb, OCKiIbKI
y BUIIaJKaX 3aCTOCYBaHH:A AJTOPUTMY BiH dYacTillle Bifi3HaYaB YOPHOUIKipMUX
00OBMHYBAa4YeHNX AK PELUBICTIB, 1[0 CTaBUTH IiJj CyMHIB /10r0 00 €KTUBHICTD i
MOXX/IVIBe BUKOPUCTAHHA Y CYyI0BOMY IIpoueci [4].

BignosifHO 10 cTarTi 6 EBpONEicbKOI KOHBEHIIil PO 3aXUCT MpaB JIOAMNHI,
IIPABOCYAMS MA€ 3/I1/ICHIOBATIICA He3a/ISKHUM i 6€3CTOPOHHIM CY/IOM, 1[0 CTaBUTD
IiJ] IMTaHHA MOXK/IMBICTh IIOBHOI aBTOMATM3allil CyJOYMHCTBA.

Brnposampxenns [II B mpaBocyns € mepCceKTUBHUM, IPOTe IOTpebye TOTpu-
MaHHS eTUYHVUX HOPM i 3a0e3Ie4eHHs BePXOBEHCTBA IIpaBa. 3 METOI YHUKHEHHS
HEeraTMBHMX HAC/IIKiB, BAPTO 3BEPHYTU yBary Ha peTe/IbHe PETYII0BaHHA Ta BUKO-
PUCTaHHA TEXHOJOTIIN y CyJOBUX NIPOLiecax, 30KpeMa LIAXOM BCTaHOBJIEHHS IIPO-
30pMX aATOPUTMIB, fAKi BiIMIOBIJaTUMYTh KPUTEPisAM HEYIEPEIKEHOCTI Ta CIIpa-
BemIMBOCTI [1].

Amnarisyroun 3akoH Ykpainu «IIpo ocHoBHi 3acaau 3abe3nedeHHs KibepOesnekn
Ykpainu» Cifi 3BEpHYTM yBary Ha BaKJIMBICTb IPAaBOBMX Ta OpraHisal[iifHUX
OCHOB JIJIs 3aXVICTY KUTTEBO BOK/IMBUX iHTEpeciB 0cobu, CycinbCcTBa i Jep>kaBu
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y kibeprnpocropi. lleil 3akoH BU3HAa4Yae ITOBHOBAXKEHHs JMlep)KaBHUX OPraHiB,
HiAIpUEMCTB Ta TpOMajsiH y cdepi KibepOesmeky, 110 € aKTyaTbHUM Y KOHTEKCTi
3acTocyBaHHA mWTy4yHOro inTenexry (II) y kpuminamictumni [2].

BripoBajpKeHHA HOBITHIX TEXHOJOTiN, TaKMX SK ITOPUTMM MAIUIVHHOTO
HaBYaHHS, I03BOJIAE CYTTEBO MiABMIINTU e(EKTUBHICTh PO3C/Ii/yBaHb, IIOKpa-
IIMTY aHasli3 [OKa3iB, 3HU3UTY JIMOBIpHICTb MIOACHKMX NOMMIOK. OfHaK pasoM
i3 UMM nepeBaraMy BMHMKAIOTb HOBI €TMYHI Ta IPaBOBi BUKIMKM, 30KpeEMa
PU3MKM IIOPYIIEHHA IIpaB JIIOAMHM Yepe3 aArOpUTMIuHy ylepemKeHicTb. Ila
npo6ieMa MigKpecIoe HeoOXiTHICTb 3abe3IeyeHHs IPO30POCTi Ta MiA3BITHOCTI Y
Bukopucransi 11

B Koncturynii YkpaiHi, a 30KpemMa B cTarTi 124 3a3Ha4yeHO, IO NMPAaBOCYALA
Mae 3[iJICHIOBAaTUCA TIIbKU Cyfamy, oTKe BukopuctanuA 11 moxxnuse nuie pa
i IpaBOCYAJA € NepCIeKTVBHMM, BOHO BJMMAara€ JOTPUMMAHHA €TUYHMX HOPM
i 3abesneyeHHsT BepxoBeHCTBa mpasa. Jopeunum Oyno 6 po3pobutu mpasoBi
PaMKI, AKi perylIIoBaTUMYTh BUKOPUCTaHHA T€XHOJIOTIN Y CYSOBUX Ipoliecax, 10
BiIOBIZAaTUMYTb KPUTEPiAM HEyIePeNKeHOCTI Ta CIIpaBe/INBOCTI.

Buxopucranns 11 BigkpuBae HOBI MOXIMBOCTI /i eQeKTUBHOTO 300py Ta
aHajIi3y JOKa3iB, 10 OCOOIMBO aKTya/JbHO Y KOHTEKCTI BOEHHMX 3/I0YMHIB, fKi
MacoBoO (PiKCYIOTbCA B YKpaiHi 31 CTOpOHY pocii. AITOpMTMM MaIINHHOTO HABYAHHSA
3[aTHi BUABIATU 3aKOHOMIPHOCTI B JaHMUX, IO [IOIIOMara€ IPaBOOXOPOHHUM
OpraHaM UIBMJILIE pearyBaTy Ha 3JI0YMHM, IPOTHO3YBaTM IX 1 TUM caMuM
Ii/IBUIYBATV 3araJIbHUIL PiBEHDb Oe3IeK.

ITpore, BIIpoBa/KEHHA IMX TEXHOJIOTIN CYNPOBOKYETbCA €TUYHMMM Ta IIpa-
BOBMMI IIMTAaHHAMM, 30KpeMa pU3VMKaMM IOPYLIEHH:A IIPAB JTIOAVHU Y€pe3 MOX/IVBY
AITOPUTMIYHY yHepemkeHicTb. 1le BuKIMKae HEOOXiTHICTh YiTKOI perynaiii BUKO-
pucranna Il B kpumiHajpHOMY IpaBOCyAAi. Baxkmmso 3abesneunTn 6amaHc MiK
eeKTUBHICTIO CIACTBA i JOTPUMaHHSAM IIpaB IPOMAISH, YHUKAIOUY CUTYAILiil, KOMn
TEXHOJIOTil MOXKYTb CIPYATH AVCKPUMiHaLil 260 HecIIpaBemMBOCTi. [3]

TakuM 4MHOM, BJOCKOHAJIEHHA KPUMiHAJIbHOTO IPOBA/)KEHHA B YMOBaX BOEH-
HOTO CTaHy Ma€ BK/IIOYaTy He JIMIIe 3MiHM B 3aKOHOJABCTBI, ajie 11 aKTMBHE BIIPO-
Ba/DKEHHs CyYacHUX TexHonoriit. HeoOxigHo po3poburtyu mpaBoBi pamku, ski 6
pery/IoBay BUKOPUCTaHHA 1M(pPOBKX TeXHOOTIH, 30KpeMa IlII, 3 MeToro 3abe3re-
JeHHs iX HeyIepepKeHOCTi Ta crpasefmBocTi. e cTaHe 3anopykoro edeKTNBHOCTI
KPUMIiHa/IbHOT'O ITPOLIECY Ta 3aXJMCTY IPaB JIIOAVHY B YMOBaX Cy4aCHUX BUK/MKIB.

BucnoBku. Bukopucranus mrygnoro intenexry (I11I) Ta nudposux rexHomoriin
Yy KpUMIHAMICTUL BiIKpMBAE HOBI MOXX/IMBOCTI [/ JOCYHLOBOIO PO3CIiAyBaHHA
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KPUMiHa/JIbHMX IIPAaBONOPYIIEHb, MiABUINYI04YM ePeKTUBHICTh aHali3y JOKasiB i
3HIDKYIOUM JIMOBipHICTD JTIOCHKUX MOMMIOK. Taki TeXHOOrii, IK po3Ni3sHaBaHHA
0071114 i MaIIVHHE HaBYaHHS, TOIIOMAraloTh IIPOTHO3YBATH 3/I0YMHY T CTBOPIOBATH
MOZle/li MOBEJiHKM MpPaBONOPYIIHMKIB. OJHAK, BIPOBA/PKEHH:A LIMX TEXHOJIOTiN
CYNIIPOBOJKYETbCA €TUYHUMM Ta NPABOBMMM BUKIMKAMM, 30KpeMa pU3UKaMU
HOPYIIEHHs IIpaB JIOAVMHYU 4Yepe3 aiTOPUTMIYHY yrepemkeHicTb. HeoOxifHo Ha
3aKOHO/IaBYOMY piBHI BCTAaHOBUTH IpaBu/a Bukopuctanus LIl B kpuMinanbHOMY
nporeci, 3abe3neuyroun 6amaHc MK e(deKTUBHICTIO TOCYOBUX PO3CTiAyBaHb i
3aXMCTOM IIpaB IPOMA/IAH.

CnMCOK BUKOPUCTOHUX AXKEPEA:

1. KoHBeHIIisl PO 3aXUCT MpaB JIIOAMHY i OCHOBOIIONOXHMX cBO6OX (3 mpoTokonmamu) (€Bpo-
Ieiicbka KOHBeHLisA 3 mpaB ymogyunu) Paga €ppomy; KonseHiis, MbKHapOgHMIT JOKYMEHT,
ITporoxon Bix 04.11.1950.

URL: https://zakon.rada.gov.ua/laws/show/995_004#Text
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4. CydacHi peanii mpoTupil BOEHHUM 3/I0YMHAM: HaOyTWUil AOCBifj Ta IOITAX B MailOyTHE:
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JIYKOB Poman MuxosnaitoBud,
acnipaHT Kadenpy KpUMiHaIbHOTO IIpaBa,
npotecy Ta KpuMinanictuky KniBcbkoro
YHIBEpCUTETY IHTEIEeKTyalbHOI BTaCHOCTI
Ta nnpaBa HanionanpHoOro yHiBepcurery
«OpecbKa I0pUMYHA aKaZeMid»

COLIAAbHA OBYMOBAEHICTb KPUMIHAABHOI
BIANOBIAAABHOCTI 3A 3AOYMHU
MPOTU BAACHOCTI

CyuacHi TeopeTnyHi mifxony fo MpobrIeMaTuKy KpUMiHaabHOI BifjlOBifanb-
HOCTI 3a 3JI0YMHM IPOTY BJIACHOCTI JOCTi/)KyBanu Taki BueHi, Ak [L.I1. Augpyniko,
H.O. Anronwok, M.I. baxanos, 10.B. baynin, II.C. bepsin, A.M. boiiko C.b.
lappum, B.O. Imymixos, B.K. Ipumyk, C.C. MipomHnidyenko Ta inmi. Pasom 3 um,
npobjeMaTiKa COoIiaabHOI 06yMOBneHOCTi KpPUMiHa/JIbHOI BifITIOBiZA/IbHOCTI 3a
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37m0uMHM Iii€l Karteropii MOTpPeOyIOTh IMOCTITHOrO JOCHTIIKEeHHS Ta HayKOBOTO
OOIPYHTYBaHHSA OCKi/IbKM BOHU 3MiHIOETBCA Pa3oOM i3 PO3BUTKOM CYCIIi/IbCTBa,
II0SIBOIO HOBMX ()OPM BOJIOAiHHS BJIACHOCTIO Ta CIIOCO0iB il BUKOPMCTaHHS.

3 orIAzly Ha eTMMOJIOTiI0 TepMiHY colliaTbHOI 00YMOBIEHOCTI, C/Tifi 3a3HAYNTH,
[0 Y YKPaiHCbKOMY TJIYMayHOMY C/IOBHMKY COlLlia/IbHa OOYMOBJIEHICTb» CKJIa-
[A€ThCA 3 OBOX CITiB «collianbHa» (Bif mat. cosialis — cycninbHMit) — OB sA3aHICTH
i3 cycminbcTBOM i «0OyMOBJIEHICTb» — 3a/IeXXHICTD Bifj IEBHUX YMOB, 00CTaBUH
[5, c.772]. TakuM 4YMHOM, TepMiH collia/lbHa 0OYMOBJIEHICTh BUKOPUCTOBYETHCS
JUIsL ONUCY B3a€MO3B’sI3KiB MIXK COLjia/IbHMMU IIpOLiecaMy Ta yMoBaMmu, siKi ¢op-
MYIOTh 200 BIUIMBAIOThb Ha PO3BUTOK IEBHMX SBUIL, ITOBEJIHKYU YU CUCTEM Ta
MIJKPECIIOE, 110 YKOJHE CYCIIi/IbHE ABMILE He BUHUKAE Hi 3BiJIKI, a € Pe3y/IbTaTOM
B3a€MO3B SI3KiB MDX COIlia/IbHMMM NPOLIeCaMy, KY/IbTYPHUMM TPafUIisAMU, eKO-
HOMiYHVMM aKTOpaMM Ta iHIIMMY CYCIIIIBHUMM YMOBaMIU.

Kpim TOro, xapakrepusymoumu coliajJbHy OOYMOB/IEHICTb KpMMiHaIbHO-
npaBoBoi Hopmu, B. K. Ipuinyk, seepraB yBary, 1o Ije HaABHICTb CYKyITHOCTI
BHYTPIIIHIX i 30BHINIHIX YMHHMNKIB, fKi CTBOPIOIOTH O00’€KTMBHI IepefyMOBM
Ta HeOOXiHICTh I pO3pOoO/NeHHs i NPUIHATTS KOHKPETHOI KpMMiHabHO-
npaBoBoi HopMmu [1, c. 100]. A BigTak, Ije HOHATTA BioOpa’kae B3aEMO3B 130K
MDX conjiabHUMM NOTpebamMy, OUiKyBaHHSAMM CYCHiIbCTBA, PiBHEM IPaBOCBi-
JOMOCTi, sIKi 0OYMOBIIIOIOTh 3MICT 1 CHPSAMOBAHICTh IIPABOBOTO PETyTIOBAHHS.
BHyTpimHi 4YMHHUKM coLiaTbHOI OOYMOBIEHOCTi BK/IIOYAIOTb aHa/li3 KOH-
KPeTHVX 3/I0YMHHUX IIPOSABIB, IXHBOI CYCIi/IbHOI HeOe3NeKy, MOMMPEHOCT] Ta
BIUIMBY Ha pi3Hi chepy CyCHIiNbHOTO XXUTTA. 30BHIIIHI YMHHMKYU OXOIUIIOIOTDH
eKOHOMIYHi, IOMiTNYHI, KyIbTYPHi 11 MOpa/bHi aclekTy, AKi GOpMyIOTh KOH-
TEKCT Ji/I IPAaBOTBOPYOI AisinbHOCTI. TakuM 4nmHOM, coniasbHa 06YMOB/IEHICTD
KpUMiHaIbHO-TIPaBOBOi HOpMU 3abe31euye i1 BiAOBIJHICTh peaqbHUM CYCIIiIb-
HUM rnoTpebaM, copuAndy epeKTMBHOMY 3aXUCTy CYCHiIIBHUX BiTHOCUMH Ta
DOCATHEHHIO 1ji/Iell KpMMIHAIbHOIO IIpaBa.

AKIIeHTyIoYM yBary Ha COLiaJbHill 0OYMOB/IEHOCTi KpuMMiHa/mbHOI Bifmo-
BiIa/IBHOCTi BapTO 3a3HAYMTY COL[ia/IbHO-TIPABOBI YMHHUKM, 5Ki OOYMOBIIOIOTDH
(byHKuiOHyBaHHH B Jiep)XKaBi II€EBHOrO BNy KPMMiHa/JIbHOI BifTIOBiIa/IbHOCTI,
CIIpSIMOBaHI Ha BUABJIEHHS OO €KTMBHMX IIiICTaB, IO BM3HAYAIOTh He JINIIeE
HeoOXi/fHicTb, aje il JOL/IbHICTh 3aKPill/IeHHS B KPUMiHATbHOMY 3aKOH] IOKapaHH:
3a KOHKpeTHi CycIliibHO Hebe3MneyHi fifanuA [3, ¢.52]. Taknit mipgxin fo3BoOA€E O1i-
HUTY CTYIIiHb COLIia/IbHOI 3HAYYLIOCTi JiAHHA B KOHTEKCTI IPOTUIIPABHOCTI, J10r0
HOTEHI{ITHy 3aTp03y CYCII/IbBHUM BifHOCHHAM Ta OOIPYHTYBATI BUOIp BiffIOBiIHIX
3aXOfiiB KpPMMiHa/IbHO-IIPAaBOBOI'O BIIMBY.
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[IpegMeTOM 3710YMHIB IPOTH BIACHOCTI € MailHO, AKE Ma€ €KOHOMiUHY IjiH-
HiCTh, HAJIEXKNUTH iHIIIN 0cobi i € Yy>XMM I BUHHOro. [lo Takoro MmariHa
BiTHOCATBCA K MaTepianbHi 00’€KTHM, Tak i HemaTepianbHi 67ara, 10 MawOTh
€KOHOMIYHY 3Ha4yILiCTh:

» pedi — pyxoMi (Hampukmaz, ocoOucTi pedi, TpaHCIIOpTHi 3acobm), Tak i
HepyxoMi (Hampmkiaj, OYAVHKY, 3eMebHi [JiIAHKM), SKi BMUCTYHAIOTh
00’€KTOM IpaBa BIACHOCTI iHIIIOT 0COOM;

» TPOLIOBi KOIITY — AK y HalliOHA/IbHIM, TaK 1 B iIHO3€MHill Ba/IIOTI, 1110 MalOTh
IJIATDKHY QYHKIIiIO Ta BU3HAUYeHY HOMiHa/IbHY BapTiCTb;

> LIHHI MeTa/lIyu Ta JOPOrolliHHe KaMiHHA — AKi MalOThb PMHKOBY I[iHHICTh Ta
MOXXYTb BUKOPMCTOBYBATUCS I 30epiraHHsA BapTOCTi 4M 3[iliCHEHH:
PO3paxyHKiB;

» IiHHI Hamepu — akuii, obmiramnii, ceptudikary, mo HMiJTBEPIKYIOTh MallHOBI
IpaBa Ta MalOTh (PiHAHCOBY BapTiCTh;

» IpaBa Ha MalHO — fAKi BK/IIOYAalOTb, HAIPUKIAJ, IpaBa KOPUCTYBaHHS,
OpeH/Y, BOJTIOZIiHHSA YU PO3MOPSIKEeHHS 00’ €KTOM BIACHOCTI;

» pOil MalfHOBOTO XapaKTepy — fAKi BK/IIOYal0Th 3000B’A3aHHA a00 BUKOHAHHA
TIiit, OB’ AI3aHMX i3 Iepefavero MaifHa Yy HalaHHAM IIOCTIYT;

> €eHepreTUYHi pecypcu — eJIeKTPUYHA Ta TEIJIOBA €EHepPrid, AKi, Xo4a /1 He MaloTh
MarepianbHOI popMI, ajle € eKOHOMIYHO 3HAYYIIVIMU i BUKOPUCTOBYIOTBCA Y
TOCIOJAPChKIl JiATbHOCTI.

TakuM 4MHOM, IpeiIMeT 37I09MHiB IPOTU BIACHOCTI OXOIITIOE IIMPOKNIL CIIEKTP
MaTepiabHUX i HeMaTepialbHUX 00’€KTIB Ta € 00’€KTOM IIpaBa BIACHOCTI iHIIOI
0co0M, TTOPYLIEHHS SIKOTO KpYMiHa/IbHe 3aKOHOJABCTBO PO3ITIAMIA€ AK MOCATAaHHS
Ha BJIACHICTb.

3asHauMMO, AKIO BUKpAa/leHHA, 3aBOJIONIHHA, IPUBIACHEHHS, 3HMIEHHA,
HOIIKOJIKEHH I YN iH1IT /1i1 1110710 IEBHOTO MaiiHa, IIpeMeTiB a60 3aco6iB (HanmpuKIaf,
BOTHeIa/IbHOI 30p0i, HAPKOTUIHKX 3aCO0iB, IICUXOTPOITHMUX PEYOBIH, IIPEKYPCOPIB,
pafioakTMBHMX MaTepialiB TOLIO) MiANAAIOTh I O3HAKM CKIA[y 3/I04YVHIB,
nepenbadeHnx ct. 262 Tta cT. 410 Kpuminambaoro xogekcy Ykpainn (mani — KK) [4],
TO TaKi [AiAHHA HiJyIAraroTh KBamidikalii BUKTIOYHO 3a IMMM CTaTTsAMU. [lofgaTkoBa
kBamigikaris 3a crartamu 185-198 pospiny VI Kpuminanbhi mpaBomopyiueHHs
npotu BracHocTi KK [4], mo nepen6adaoTs BifiOBia/bHICTD 32 37TOYMHM TPOTH
BJIACHOCTI, He 371ilICHIOETbCA. 1le 00YMOBIIEHO CIIeliaTbHIM XapaKTepOM IIPaBOBUX
HOPM, SIKi Ilepen0avaoTh BiAIOBIAaIbHICTD 32 BUMHEHH 37I0YMHIB i3 MaitHOM, 1[0
Ma€e 0COOMMBUII IPAaBOBMII CTaTyC ab0 3HA4YeHHS MU CYCIIIbCTBA (HAIPUKIIAZ,
HeOe3IeYHMII BIUIMB Ha TPOMAZIChKY Oe3IIeKy, 3[0pOB’ sl HaCeJIeHHs 4/ HaBKOJIMIITHE
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ceperoBuine). Taki HOpMM MalOThb IPIOPUTET IeEpef 3araibHUMU HOPMaMM, fKi
PEryIIOITh BifITIOBiJa/IbHICTD 3a IOCATAHHA Ha B/IACHICTD.

Orxe, KpuMiHa/bHa BiJIIOBia/bHICTb 32 37I0YMHM IPOTU BIACHOCTI Mae
collia/IbHy 00YMOBJICHICTb, sIKa BUIUIVBAE 3 BAXK/IMBOCTI BIACHOCT] SIK COIIiaTIbHOTO
iHCTHUTYTY, 1[0 3abe3Nedyye eKOHOMIUHY CTabi/IbHICTh, PO3BUTOK CYCIi/IbCTBA Ta
3aJl0BOJIeHHs 6a30BuX moTpe6d rpomansH. OcobamBocTi Takoi 0OyMOB/IEHOCTI
MO)XHAa BM3HAUMTH 4Yepe3 aHajIi3 K/IIYOBMX ACIEKTiB, IO (OpPMYIOTb HifICTaBU
Iid KpUMiHajisalil AisiHb, AKi MOCATal0oTb Ha BhacHicThb. Cilif 3asHAu4MTH, LIO
BJIACHICTb, He3aleXXHO Bif 1 ¢opmm (IpuBaTHA, KOMYHAJIbHA, Jep)KaBHA), €
byHIaMeHTaIbHIM e/IeMeHTOM CYCIIIbHOTO ycTpolo. BoHa 3abe3nedye peanisariiro
eKOHOMIYHMX BiJHOCVUH, PO3BUTOK IiIPUEMHMUIITBA, 30€peKeHHs COLiaIbHOrO
Ko6poOyTYy Ta rapaHTyYBaHHA 0COOMCTOI IpOMajisiH. SIKII0 BpaxoByBaTH COLliaIbHY
00YMOBJICHICTb BiilIOBia/IbHOCTi TO BOHA OXOIUIIOE INMPOKUII CHEKTP 00’€KTiB,
30KpeMa pyXxoMe JI HepyXOMe MaliHO, IPOILIOBI KOIITY, iHT€/IEKTYyaIbHYy B/IACHICTb,
€/IEKTPUYHY I TEIJIOBY €HEPrilo, a TaKoXX MaitHOBi mpaBa. lle cBiguuTh npo
HeOoOXiTHICTh 3aXVCTY BJIACHOCTI y BCiX II MposBax, 3Ba)Kalouy Ha eKOHOMIYHY i
COIlia/IbHY L[iHHICTb IMX 00 €KTiB.

TakyuM 4mHOM, conianpbHa 0OYMOB/IEHICTh KPMMiHA/IbHOI BifilIOBiTa/IbHOCTI
3a 3JI0YMHU IIPOTY BIACHOCTI 6a3y€eThCs Ha HeOOXiTHOCTI 3abe3IeYeHHs HaJleX-
HOI'O IIPAaBOBOIO 3aXMCTYy BJIACHOCTI AK OJHOTO 3 HalBaKIMBIIINX CYCIi/b-
HuX Onar, MigTpUMaHHA IIPAaBONOPSAAKY Ta €KOHOMI4HOI crabinmbHOCTi. Bona
BU3HAYAE 06rpyHTOBaHiCTb KpMMiHa/IbHOI BiINIOBifa/IbHOCTI 1110 IIOCATAIOTh HA
BJIACHICTD, Ta GOPMYE OCHOBMU JI/Is1 BIOCKOHA/IEHHS KPMMiHa/IbHOTO 3aKOHO/aB-
CTBa 3 YpaXyBaHHAM 3MiH y COLIiaIbHO-€KOHOMIYHOMY CepefOBMIILI.
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CAJIIBOH Bnapucmas OnekciitoBuy,
CTygmeHT 4 kypcy KuiBcbkoro yHiBepcuteTy
IHTe/IeKTya/IbHOI BIACHOCTI Ta IIpaBa
HanionanbHoro yHiBepcuTery

«OpecbKa OpUMIHA aKaleMisi»

NMPOBAEMU SACTOCYBAHH4
HEOBXIAHOI OBOPOHU B CYYACHIN
KPUMIHAABHO-IMPABOBI HAYL

Hopmu, 1110 BU3HAYaIOTh MOHATTS Ta O3HAKM HEOOXifHOI 060pOHM, MAIOTh BH-
pilrajibHe 3HA4YEHHA I PO3MEXYBAHHA IPAaBOMIPHOI Ta 3/I0YMHHOI ITOBEIIHKI,
OCKIIbK/ BOHM BCTAQHOBJTIOIOTb MEXi, B IKMX 0c00a MO)Ke 3axuiaTy cebe 4 iHImx
6e3 nopyureHHs 3akoHy. Heo6xijHa 060poHa nepenbavae HasiBHICTb peaibHOI Hebe3-
IIeKY, 10 BMMAra€ BiOBITHOI peakuii /yid 3aXMUCTy >KUTTA, 340pOB’st ab0 MaliHa.
O6opoHa oBMHHA Oy TH ITPOIOPLiITHO PiBHIO 3arpo3i, TOOTO BiAIIOBiZATI KOHKpeT-
HIM XapaKTePUCTUKAM, I He MOXKe IIepEeBULYBaTV MeXi, 110 BUIIPaBAaHi CUTYaI[i€x0.

[HCTUTYT HeoOXimHOI OOOPOHUM € BaX/IMBMM €IEMEHTOM KpUMiHaIbHOTO
IpaBa, 10 3abe3neyye IPaBO KOXXHOTO Ha 3aXVICT CBOIX 3aKOHHMX iHTepeciB Bif
CycHipHO Hebe3levHUX IOCsAraHb. BiH mepepgbavae, 1m0 ocoba, #i04uM B MeXXax
HeoOXiTHOI 000pOHM, He HifyIsira€e KpUMiHa/IbHIN BifjIOBIZaIbHOCTI, 1O CIyTYyE
3ar00DKHMKOM BiJi HOPYILIEHH IIpaB 0Ci0, AKi 3aXUIIAI0THCA.

B YkpaiHiincTuTyTHe06XigHOI 060pOHM 3aKpimIeHO Y cTaTTi 36 KpnminanbHOrO
KofieKCy [1], sika BU3Ha4Yae OCHOBHI YMOBU Ta MeXi 3aCTOCYBaHHs He0OXiHOI 060-
ponu. IIpore, BiiCyTHICTb YiTKMX KPUTEPIiB Ji/Id BU3SHAYEHHA IIPONOPLINHOCTI Ta
HeoOXiTHOCTI 060POHN MOPOKY€E HEOTHO3HAYHICTD Y IPaBO3aCTOCYBaHHI.

Tax, BOXIMBO 3a3HAYUTY, 110 OJHIEIO 3 TOIOBHMX IPOOIEM € PO3MEKYBaHHS
HOIYCTMMOI HeoOXifHOi 000poHM Ta mepeBuileHHA 1 MexX. UiTkux kpurepiis
OLIIHKM IIPaBOMIPHOCTI 3aXMCHMX [Iill Y CK/IQJJHUX CUTYalliAX 4acTO He BUCTAYAE,
1110 IPU3BOAUTD O HEOJHO3HAYHMX CY/IOBUX PillI€Hb.

Hocnimpkyroun gany mpobraeMy Crif 3BepHYTU OCOOMMBY yBary Ha IMTaHHA
3aCTOCyBaHHsA (Gi3MYHOI CWIM TpalliBHUKAMM TEPUTOPialbHUX IIEHTPIB KOM-
IIeKTyBaHHA Ta couianbHoi migTpuMku (TLIK), Ake € akTyanbHMM y KOHTEKCTi
CYYacCHOTO KpPMMiHa/JIbHOTO IpaBa Ta IpaB ymofuHK. lle muTaHHA € 0co6MMBO
BOK/IMBJM CbOTOJHI 4Yepes3 IiJBUIIEHY yBary CYCIIbCTBA O [iil IpaljiBHUKIB
THK, sAki 3acTocoBy0Th (isU4Hy CUIy IO BiJHONIEHHIO O TPOMAJAH IIifi Yac
BUKOHAHHS CBOIX CITy)KOOBIX 00OB’A3KiB.



150  AKTYAABHI MIPOBAEMI KPUMIHAABHOTO MPABA, MPOLIECY TA KPUMIHAAICTKIA

3 opHOTrO 6OKY, 3aKOHOJABCTBO 03BOJISE NIPEACTABHUKAM CUIOBUX CTPYKTYP
3acTocoByBaty (isM4Hy Cuiry, ale 3 YiTKuMy 0OMeXeHHAMY, o6 3abe3neunTn
Oe3IeKy rpoMajisiH i JOTpMMaHHS 3aKOHHOCTI. 3 iHIIOTO OOKY, BUHVMKA€E NMUTAHHA
:AK IIi OpraHy BUKOPUCTOBYIOTD CBOI IOBHOBAXEHHA? 0COOIMBO Y BUIIA/IKAX, KOIU
pii mpauiBHukis TIIK MOXyTb HOpylIyBaTy IIpaBa JIOAVHU YU IPOTUPIYUTHI
IPUHIUIIOY IPOIOPLiHOCTI [2, ¢. 147].

3aKOHOABCTBO YKpaiHM BM3HAYA€E YMOBM 3aCTOCYBaHHA (isM4HOI cwmm
npanisaukamu TIIK, ane i ymoBM yacTto BuUMararoTh TnyMadeHHA. Hanpukmap,
crarTa 36 KpuminanpHoro kogekcy Ykpainu [1] nmepepn6adae nmpaBo Ha HeOOXifHY
000pOHY, B TOMY YICIIi i IIJOfI0 3aXUCTY Bifi He3aKOHHUX J1ill ocaoBLiB. BogHouac
IUTaHHA HeOOXiJHOCTI Ta MPaBOMIPHOCTI 3aCTOCYBAaHHsA CU/IM € HEOIHO3HAYHUM,
OCKIJIBKM KO>KeH BUIIAJIOK IoTpebye iHAMBinyanpHOI oniHKy o6cTaByuH. PinreHHs
IIPO 3aCTOCYBaHHA CWIM Ma€e OyTu OOIPYHTOBAaHMM: Ile BK/IIOYAE pPealbHICTh
3arposiu, MPOMOPLIHICTD CU/IN, Ta MOTUBIY, 1[0 CIIOHYKAJIX [0 ii 3aCTOCYBaHHA.

[IpakTyKa Iokasye, o cyau iHofi o-pisHOMY T/IyMavaTh IOHATTS «HeO0OXifgHa
000poHa» Ta «IepeBUIIeHHs MeX HeoOXifHOI 060poHm». Le cTBOpIOE pusuku ajs
npayiBHuKiB THK, ski #iroTh Ha MeXXi IpaBOMIPHOCTI, a TAKOX /11 TPOMAaJIsH, AKi
MOXXYTb MiRATICS HaAMIPHOMY HAaCWIbCTBY 3 OOKY NpeAcTaBHMKIB Braau. Tak,
YIUCII€HH] BUIAJKM B CYHOBIM IPAKTULll, KO PillleHHs WIOAO il IpaljiBHUKIB
THK 6ymm ockapskeHi, BUABIAITh IpoOreMy BiCyTHOCTI 4iTKOi iHCTpYKUil Ta
€IVHVIX IIPABWJL, 110 IPU3BOAUTD IO HEPO3YMiHHA AK cepep npauiBHuKis TIIK, Tak
i cepeqn HacenenHA. Hanpukiag, pilleHHs y cpaBax IIpo 3aTpPUMaHHA TPOMafisH
MOXYTb Pi3HUTHCS 3aJIeXKHO Bifi 06CTaBMH, HaBiTh AKIO Y HUX OY/IN CXOXi cUTYya-
1ii 3arposu [3, c. 11].

Cynu B YKpaiHi MalOTb pi3Hi IiIXOAM [0 T/IyMad€HH A 3aKOHHOCTi 3aCTOCYBaHHA
CUIM TpalliBHMKAMU TEPUTOPia/IbHUX LIEHTPIB KOMIUIEKTYBaHHA Ta COLiaIbHOL
nigrpumku (TLIK) mo rpomapan. Hanpukiagn, Bepxosumit Cyp po3riagas Kinbka
CIipaB, IIOB’s3aHMX i3 mpaBoMipHicTio fiii mpaniBHukiB TIK, sokpema mopno
3aTpMMaHHA Ta IIE€PEeBIpKM JTOKYMEHTIB y IPOMaJCbKUX MicCUAX, 1 HifIKpecnus
HeOoOXiTHICTh YiTKOTO JOTPMMAaHHA iX IIOBHOBa)KeHb. [IpeBuIIleHHS TOBHOBaXKEHb
MO>Ke MaTy IpPaBOBi HAC/IiKM, OCKi/IbKM 3aKOHOJABCTBO YiTKO OOMEXYE IIPaBoO
npayiBHukiB TIHK Ha 3acTocyBaHHA cuiy julle y MEBHMUX CUTYaLifAX, a TaKOX
3000B’s13y€ JOTPUMYBATICS CTAHAAPTIB IpaB mopuHy [3, c. 13].

Hanpuxinaz, 3a cmoBamu YnoBHOBaXkeHOro BepxosHol Papu 3 mpas mopuHu,
Oymn Bumagky, xomu npaniBamky TIIK 6esmifcTaBHO BuMaraam TOKYMEHTH,
3aTpUMYyBaIV TPOMAISTH Ta HaBiTh 3acTocoByBamu (piswuny cuy [4]. Y mopibHmx
BUIIAJKaX 3a(pikCcOBAaHO 3BEPHEHHA IPOMAJIAH IPO NEpPeBUIEHHA IIOBHOBA)XEHb,
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110 NPU3BEIO /10 MOHITOPMHIOBUX IIEPEBIPOK Ta BiIKPUTTA AUCUMUIUIIHAPHUX
IIPOBAJPKEHD JI/IA MOPYIIHNKIB

Takum 4MHOM, MOTpe6a y BIOCKOHA/IEHHI HOPMATVBHO-IIPAaBOBOTO PETyIIO-
BaHHA Ta CyHOBOI IIPAaKTUMKM B IIiif cdepi € akTyanbHOW0. Baxnmuso pospoburn
4iTKi KpuTepii Ta Mpoeaypu, AKi 6 CIpyANINM IPaBOBOMY 3aCTOCYBaHHIO (i3sNIHOI
CWIM, a TaKOXX 3abe3leumin CIpaBe[yIMBUII PO3IVIAJ BUIIAJKIB, IOB sI3aHUX i3
HepeBUIIEHHAM MeX Heo0XifHOI 000pOHIL.

[HCTUTYT HeOoOXiZTHOT 0OOPOHM € BaXK/IMBOIO YaCTMHOK KPVMMiHA/TbHOTO IIpa-
Ba, IIPOTe BiH MOTpeOye BIOCKOHAJeHHS B YKpaiHi. 3abesmedeHHs 4iTKUX KpU-
TepilB 10ro 3aCTOCyBaHHS Ta MiIBUIIEHHS [IPAaBOBOI KY/IbTYPU CIPUATUME OilbII
CIIpaBeIMBOMY IIPAaBOCY/II0 Ta 3aXMCTy TPOMAaIsiH Bifl IPOTUIIPABHNX ITOCATaHb.
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ITAITIOPIA Makcum MukonainoBmud,
Crynent 4-ro xypcy rpynu CY]l 5/21
KuiBcbKOro yHiBepCUTETY iHTeNeKTyaabHOI
B/IaCHOCTI Ta npaBa HamionanbHoro
yHiBepcuteTy «OfecbKa I0pUAMYHA aKaZeMid»

HE3AKOHHWI NEPETUH AEP)XXABHOTO
KOPAOHY MiA YAC BOEHHOIO CTAHY:
MPABOBI BUKAUKU

Ko>xHOMy, XTO Ha 3aKOHHMX IIiicTaBax IepebyBae Ha Tepuropii YkpaiHu,
rapaHTYETbCs CBOOOJa IlepecyBaHH:, BUIbHMIT BUOIp MicClig IIpOXXMBaHHS, IIPaBO
BIIBHO 3a/MIIaTy TepUTOpilo YKpaiHu, 3a BUHATKOM OOMEXeHb, SIKi BCTAHOB-
MIOI0TbCA 3aKOHOM (cTaTTs 33 KoHcTurynii Ykpainn). [2]



152 AKTYAABHI IPOBAEMI KPUMIHAABHOTO MPABA, MPOLIECY TA KPUMIHAAICTKIA

OpHak yepe3 IOBHOMacIITabHe BTOPTHEHHs pocilicbkol demeparnii Ykpaina
BUMYIIeHa Oy/1a BBECTHU PeXIM BOEHHOTO cTany. Ha nepion ziii mpaBoBoOro pexmumy
BOECHHOIO CTaHy, BignoBifHO [0 Ykasy Ilpesmpenrta Ykpainu Big 24.02.2022
Ne 64/2022 «IIpo BBelleHHA BOEHHOTO CTaHY B YKpaiHi» MOXXYTb 0OMeXyBaTyCsA
KOHCTUTYLilIHI IpaBa i cBOOOAM MIOAVHM i TPOMaJIsIHIHA, NepefdadeHi cTaTTaMu
30-34, 38, 39, 41-44, 53 Konctutyuii YKpainu, y TOMy 4YMCIIi BUIi3J, IpOMajdH
40710Biv0i cTaTi BikoM Bif 18 no 60 pokis. [3]

Yepe3 meBHI 0OMeXXeHHs IIpaB Ha CBOOORY IlepeCyBaHHs Mefjaai dacTilre
II0Ya/I 3’ ABJIATHCS BULIAJKY HE3aKOHHOTO NIepeTIHY AePXKaBHOTO KOPHOHY 3 OOKY
TPOMaJIAH YKpalHU IIPM3OBHOTIO BiKYy.

Y 3acobax MacoBoi iHdopMaliii OCTiIHO 3’AB/IAIOTHCA MOBifOMIeHHA Bif [lep-
YKaBHOI IIPUKOPJOHHOI CTy)KOM YKpaiHM IPO 3aTpUMaHHA I'POMajsSH IPU3OBHOTO
BiKY, IKi HAMararoTbCsl HEJIETa/JIbHO NEPETHYTH KOPAOH. Bumagky cnocrepirarorbes
K Ha «3€JIeHMX» [JI/LTHKAX, TaK i 61711 piuoK Ta Ha KOHTPOIBHO-IIPOITYCKHMX ITYHKTaX.

Jly>)xe 49acTo yXWIAHTM HaMaraloTbCA 3HiJICHUTM IiJKyIl iHCIIEKTOpiB, mepe-
THYTM KOPAOH 3a Mif[po6NIeHNMM JOKyMeHTaMu abo X HaBiTb 3BEpTAIOTHCA 3a
JIOTIOMOTOI0 JIO IiJUTITKIB — i Ti JOMy4aloThbcs KO BifMOBigHUX cxeM. [1]

Yepes 1e BepxoBHoto Panoro Ykpainu Bxe HeogHOpas3oBo Oy iHiniitoBaHi
3aKOHOIIPOEKTH, AKI KpMMIHAJII3yI0Th HE3aKOHHUI IIEPETHH JIEP>KaBHOI'O KOPJOHY
IIiJ} YaC BOEHHOI'O CTaHY.

Tak, 6y/10 3apeecTpoBaHO 3aKOHOIIPOEKT N27268, IKMM IPONOHYETHCS TOTIOB-
Hut KpuminanbHuil kogekc YkpalHm craTTelo, ska Oygme Iepembadatyt KpuMi-
HaJIbHY BiIIOBifJa/IbHICTD caMe 3a He3aKOHHWII IepeTMH KOpPHOHY (OyAab-sAKMM
c11oco6oM) BilICbKOBO306OB AI3aHVMMI IIifi Yac Iii BOEHHOTO CTaHY.

Jna mocATHeHHA BUILE3TaJlaHOI METU Y 3aKOHOIIPOEKTI IIPOIIOHYETHCA [OIOB-
Huty Kprminaneamit kopexe Ykpainu (mami — KK) HoBoM cT. 332-3 «HesakoHHe
IepeTVHAHHA ep>KaHOro KOPJAOHY YKpalHu IIiJ] Jyac il BOEHHOIO CTaHy, a caMe:

ITlepeTuHaHHA [€P>KaBHOTO KOPAOHY YKpaiHuM IIijJ 4ac Jii BOEHHOTO CTaHy
0c06010, IKa 3Ti[HO 33aKOHOM MIPUIICAHA [0 TPU3OBHOI [ITbHMUILI (IPU3OBHUKOM)
y Oynb-sKMIT CIIOCi6 11032 MYHKTaMM IIPOIYCKY Yepe3 fAep>KaBHUI KOPHAOH YKpaiHu
a00 B IYHKTax IIPOIYCKY 4epe3 Jiep>KaBHUII KOPHOH YKpaiHu 6e3 BifImoOBimHMX
JOKYMEHTiB, ab0 3a JOKyMeHTaMy, IO MiCTATh HeJOCTOBipHi Bimomocti abo 3
IIPUXOBYBAHHAM BiJl IPUKOPZOHHOTO KOHTPOJIIO, — KapaeThcs ITpadoM Bif I ATH
TUCAY [0 AECATV TUCSY HEOIOJAATKOBYBAHMX MIiHIMyMiB /1oXOfiB rpoMazsH abo
11030aB/IEHHSM BOJIi Ha CTPOK Bifl TPbOX /IO IT SITU POKIB. [5]

Yactuuu 2 Ta 3 BKa3aHOI CTATTi TAKOX MependadaroTh BifTIOBifaIbHICTD 32
BKa3aHi Jiii, BUMHeHi 3 00TsDKYI0YMMY 00CTaBUHAMIU.
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JleAKi HayKOBII BBa)KalOTb, 1JO NMUTAHHA KpMMiHasli3allil HE3aKOHHOTO Ilepe-
TMHY Jep>XKaBHOTO KOPHOHY IIifi Yac Jii BOEHHOTO CTaHY € aKTYaJIbHUM Ta He00-
XiHUM 151 3a0e31ev4eHHsI 000POHO3aTHOCTI YKpaiHu.

Tak, Topam O.C. BBa)kae, 10 «jis NPUTATHEHHA YO/OBIKiB, fAKi mipssAra-
I0Th IIPU30BY Ha BilICBKOBY CIyXO0y 3a He3aKOHHUII IIepeTUH HEepP>KaBHOTO KO-
pHooHy, HOTpibHO, Ha Hamy AyMKy, BHectu pnonoBHeHHA no KK Vkpainwm,
KpMMiHa/Ii3yBaTy BiJIIOBifIHE [JiAHHA Ha Iepiof Ail BOeHHOrO cTany. PaKTUYHO
MTUMETbCA PO CIeliaTbHUI BUJ, YXUIEHHA BiJj IIPU3OBY, ajie TaKuil, B AKOMY
BifOyBa€eThCs MOCATAaHHS OJHOYACHO Ha Ki/lbKa 00’€KTiB KpMMiHa/lTbHO-IIPAaBO-
BOI OXOpOHI». [4]

OpHak HOCUTH YaCTO 3aKOHOAABIIi, IIpy POPMYBaHHI 3aKOHOIIPOEKTIB, JOIYC-
KalOTb IOPUANYHI IIOMUIK/ T HEJIOTIYHICTDh 3aIIPOIIOHOBAHMX 3MiH.

Tak, y HasBi Ta TeKcTi HOBOI pemakii cT. 332-3 KK Ykpainm, BusHaueHiit y 3aKo-
HOIpoeKTi No 7268 iiileTbca PO HE3aKOHHE IEePEeTUHAHHA [EeP>KaBHOTO KOPIOHY
Ykpainu B 0coOMMBuMII IIepiof 4n Mif Yac Aii IpaBOBOTO PeXXMIMY BOEHHOTO CTaHY.
Ane «mepeTMHaHHA» OXOIUTIOE CO00I0 AK BUI3A 3 YKpaiHu, Tax i B'i3g B Ykpainy.
OTXe, y ZaHOMY BUIIaJIKy BOUYEBU/Ib MAEThCSI HA YBa3i caMe He3aKOHHMIT BUi3[ (260
cripo6y He3aKOHHOTO BUi3[y) 3a Mexi Tepuropii Ykpainu. [6]

Kpim TOro, BKasaHmii 3aKOHOIIPOEKT HE3PO3yMi/IMM YMHOM BBa)ka€ IPU30B-
HMKIB OJfHi€I0 3 KaTeropiit ocib, AKi MO>KyTb MOPYLINTY BKa3aHe HiAHHA.

OpHaxk, BifnmosigHo 0 10 4. 9 ¢T. 1 3akony Ykpainu «I1po BilicbkoBUIT 000B 30K
i BilicbKOBY CITy>KOY» «IIPM30BHVIKY — 0COOU, IPUIIMCAH] JO TPU30BHYX Ji/IBHULb».
Taxox 11e71 >ke 3aKoH y 4.3 ¢T. 15 BU3Hauae, 110 10 IPU30BHYUX AITbHUIIL IIOPOKY
IIPOTATOM CiuHA — Gepe3Hs NPUIMCYIOThCS HONPU3OBHUKY, KM Y PiK IPUINICKI
BUIIOBHIOETHCAA 17 pokiB. [7]

OueBuAHO, 110 3aIIPOIIOHOBAHA HOPMa € XMOHOI0, OCKI/IbKM BCiM BiZlOMO, 1110 BiK
IS TIPU3OBY Ha CTPOKOBY CIy>KOy cTaHOBUTH 18 pokiB. Topi 14 yoro HeobxifHO
KpMMiHaJli3yBaTy 3alIpOIIOHOBaHi 3MiHM?

BcTaHOBNIEHHA KpMMiHAIbHOI BifIOBiJa/IbBHOCTI 32 HE3aKOHHE NepPeTUHAHHA
IEep>KaBHOTO KOPJOHY YKpaiHM IIijJ 4ac [il BOEHHOIO CTaHy € BUMMYLIEHUMM Ta
HEOOXiTHMM KPOKOM, SIKMiT He [JO3BOIUTH «BTiKadyaM» IMOKUAATH Kpainy. Arne
poOuUTH Iie MOTPiOHO IOPUANYHO NPABUIBHO i JOLIBHO, a He 3apajiyu XalIry, KW
IIi/{ Yac BiffHM € He TIIbKM HEJOPEYHMM, ajie 1 MIKii/IMBUM. [6]

Opnak 4y MOKHA BBa)KaTM HifXiJ, 3aKOHOJABILiB IO IPUMYLIYBaHHA TPO-
MaJiAH BUIKOHYBAaTM OOOB’A30K 3axMCTy BiTUmM3HM MeTOHOM 3a/IAKyBaHHA Ta
KpUMiHasisanii HE3aKOHHOIO MEePETUHY [AEeP>KaBHOIO KOPIOHY IPABM/IbHUM Ta
eeKTUBHUM?
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Ha namy gymKy, mepkaBHa IOJiTMKa Mae OyTM CIIPSMOBAHOKI Ha Te, 106
3aIIPOIIOHOBAHI HOPMJ 3a0X0YyBa/IVi 'POMAJIsTH BUKOHYBATV CBOI 000B’A3KM IIeper
Iep>KaBolo, HaJlaBa/Iyl MOXK/IMBICTh TPOMaZiAHAM OTPUMYBATI HOB1 MOXK/IMBOCTI, a
He 0OMe)XeHHsM IX IIpaB Ta CBOOOI.

Braga Mae 3a6esnedyBaTu 6e3IeKy fiep>kaBy LIUIAXOM KOHTPOJIIO KOPZIOHY, ajie
BOJHOYAC BOHA Ma€ MiATPUMYBaTy TPOMAJIAH 1 HaJjaBaTy IM peasibHi MOXK/IMBOCTI
JUIS1 TIeTa/IbHOTO BUPIIIeHHs Ipo6/IeM, 1[0 BUHMKAIOTb I 4aC BOEHHOTO CTaHY.

Taxe perymoBaHHA He /uIIe IOKpAallye HalliOHaJIbHY Oe3IleKy, aje I JIoIo-
Marae o0’eHATM CYCHiIbCTBO Ta IiABUIUTK piBeHb HOBipM MDK Hep)KaBo Ta
CYCIIIbCTBOM.
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IITABA €mm3aBera Borogumupisna,
cTymeHTKa 3 Kypcy KuiBcbKoro yHiBepcuTeTy
IHTe/IeKTya/IbHOI BIACHOCTI Ta IIpaBa
HanionanbHoro yHiBepcuTery

«OpecbKa OpUMIHA aKaleMisi»

OCOBAUBOCTI 3BACTOCYBAHHS
3AMOBIXHMX 3AXOAIB B YMOBAX
BOEHHOIO CTAHY

Y 3B’A3Ky 3 BilicbkoBOMW arpeciero p¢ mporu Ykpainu, Ykasom IIpesupenra
Ykpainnm Bif 24.02.2022 p. Ne 64/2022, 3aTBepmkeHnM 3aKoHoM YKpainm Ne 2102-IX
Bix 24.02.2022 p., Ha Bcilt Tepuropil Ykpainu 3 24.02.2022 p. 6y/10 3anpoBapKeHo
BOEHHIIA CTaH, CTPOK [il AKOTO B IIOJA/IBIIOMY HEOJHOPA30BO IIPOMIOB)KYBaBCH,
Ta Ha nepioy Ail MpaBOBOrO peXXMMy BOEHHOTO CTaHY Hepef0aueHO MOXK/IMBICTD:
1) oOMeXeHHs KOHCTUTYLIfHMX IIpaB Ta CBOOOJ /MIOAMHU i TpOMajsHMHA,
nepenbavennx crartamu 30-34, 38, 39, 41-44, 53 Koncturynii Yxpainu;
2) BBeJJeHHs TMMYAcOBUX OOMeXeHb IIPaB i 3aKOHHUX iHTepeciB PUANYHUX 0CiO
B MeXax Ta 00ca3i, HeoOXimHMX W1 3a0e3IedYeHHsT MOK/IMBOCTI 3alpoBa KeHHA
Ta 37iJICHEHHS 3aXOfiB IIPaBOBOTO PEXMMY BOEHHOIO CTaHY, sKi Iepenbdadeni
gacTuHOMW 1 crarTi 8 3akony YKpainn «IIpo nmpaBoBmii peXXM BOEHHOTO CTaHY»
Bix 12.05.2015 p. 3Ne 389-VIII [1; 2]. Ileit yka3 TopkHYBCs Bcix cdep cycminbHMUX
BiJHOCVH, y TOMY YNCIIi I IPaBOBIHOCUH y cepi KpUMiHAIBHOTO IIPOBA/KEHH
B IIi/IOMy Ta CTOCOBHO 3aCTOCYBAHH: 3alI00DKHIUX 3aXO/iB 30KpeMa, B TOMY YUCTTi
3YMOBMB ITO/Ia/IbIIIy 3MiHY IIPAaBOBOTO PETYIIOBAHHA Ta IPAKTVKM IX 3aCTOCYBaHHA.

bepyuu mo yBaru oxpemi cKaaiHOIL, AKi BUHMKAIOTD i3 IIOBHOLIIHHOIO peali3a-
L[i€I0 TONOXKEHDb KPUMIHAIbHOTO NPOLECYa/IbHOTO 3aKOHOABCTBA B YMOBAX BOEH-
HOTO CTaHy Ta 30poifHOI arpecii, 3 MeToOI0 3abe3nedeHHs CTabiIbHOTO (QYHKIIOHY-
BaHHsI CUCTeMU KPMMiHaIbHOI IOCTHUIIII Ha Yac Bificiui 30poitHOi arpecii i HajieXXHOTOo
pearyBaHH:A Ha BUIIA/JK/ BUMHEHHSA KpPVMMiHa/IbHO KapaHUX JIiAHb y IIMX YMOBax, Bep-
xoBHmi1 Cyp nigrorysas JIuct «IlJogo okpeMux NUTaHb 37iiICHEHHS KPYMiHATbHOTO
IIPOBa/PKEeHH: B YMOBaX BOEHHOro cTaHy» Bif 03.03.2022 p. Ne 1/0/2-22, AKuM HafaB
MeTOANYHO-iH(OpMallifiHy [OMOMOTy CyfaM IIepIIoi Ta amesAlilfHOl iHCTaHIIL,
30KpeMa B YaCTVHi 3aCTOCYBaHH 3aII00DKHUX 3axopiB [3].

[IpaBOBe perymoBaHHs MOPAAKY 3aCTOCYBaHH: 3all0ODKHUX 3aXOfIiB 3a3HATIO
3MiH Ha mifictaBi 3akoHy Ykpainm «IIpo BHeceHHsa 3MiH o KpuminanbHOro
Ta KpumiHa/mpHOrO NpolecyanbHOTO KOAEKCIB YKpaiHM IOAO YAOCKOHA/IEHHA
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BiIMOBija/IbHOCTI 3a KO/MAbopawLiiiHy Ais/IbHICTD Ta 0COOMMBOCTEN 3aCTOCYBAaHHA
3armoODKHMX 3aXO[iB 3a BYMHEHHs 3/I0YMHIB IPOTM OCHOB HAI[iOHa/IbHOI
Ta rpoMajcbkoi Oesmekm» Bifm 14.04.2022 p. Ne 2198-IX, axkum Oynmum BHeceHi
monoBHeHH:A fo ctareit 176 1 183 KIIK Ykpainmu, i 3akonoM Ykpainu «IIpo BHeceHHA
3MiH 1o KpuMiHa/IbHOTO NponecyanbHOrO KOJIEKCY YKpaiHM IIO/I0 yAOCKOHAIEHHA
MOPAJKY 3[1ICHEHHA KPMMIHAJIbHOIO IPOBA/DKEHHA B YMOBAX BOEHHOTO CTaHY»
Bif 14.04.2022 p. Ne 2201-IX, sikum crartio 615 KIIK Ykpaiuu 6yno BuKIafeHo B
HOBII pefakiii [4; 5].

Posrnspaoun MOPAJOK 3acCTOCYBaHHA 3alMOODKHUX 3axofiB, HeoOXifHO
3a3HAYMTH, IO 3aKOHOJABIIEM IlepefbadyeHO OCOOMMBOCTI OOpaHHA B yMOBax
BOEHHOTO CTaHY 3alI001KHOTO 3aXO0/y Y BUITIA/I TPMMAHHA i BapTOIO.

I[To-mepie, g0 oci6, fAKi MKO3poOIOTbCA a60 OOBMHYBAUYIOTHCA y BUMHEHHI
37I04MHIB, mepenbadeHnx crartsamu 109-114-1, 258-258-5, 260, 261, 437-442 KK
Ykpainu, Mifjsarae 3acTOCyBaHHIO 3aIT00DKHII 3aXifl y BUIIA/I B3ATTA IiJ| BAPTOIO
i3 MOXK/IMBICTIO BU3HaYeHHA PO3Mipy 3acTaB. Tak, BilTIOBiTHO 10 YaCTVHM 6 CTATTi
176 KIIK Ykpainu, mif gac fiil BOEHHOTO CTaHy [0 0cib, sKi mifjo3prooTbes abo
OOBMHYBAYYIOTbCS Y BUMHEHH] 3/I04MHIB, Tepeo6adeHux crarrsimu 109-114-1, 258-
258-5, 260, 261, 437-442 KK YKpainu, 3a HAABHOCTI PU3MKiB, 3a3HAYE€HNX Yy CTATTi
177 nporo Kopekcy, 3acTOCOBYETbCs 3an100DKHMIT 3aXifl, BUSHAYEHUII ITYHKTOM 5
vyacTyHM 1 miei crarti [6]. Busnatoun wactuny 6 crarri 176 KIIK Ykpaian takoro,
o Bigmosifae Koncturynii Ykpainu (€ koncturyniinHowo), Koucturyninanit Cyx
Ykpaian y pimnenHi Big 19.06.2024 p. Ne 7-p(11)/2024 y cipai Ne 3-111/2023 (207/23,
315/23) BKasye, 110 3aCTOCYBaHHS 3a I[i€}0 HOPMOIO IIifi 4ac fAii BOEHHOTO CTaHy
3a106i>XHOTO 3aXO0/ly y BUITIAJI TPMMaHHA I1iJ] BapTOIO [0 ocobu, AKY TiI03PIOI0Th
ab0 OOBMHYBA4YYIOTh y BUMHEHHI 3/I0YMHIB IPOTY OCHOB Hal[iOHAa/IIbHOI Oe3mexn
YkpaiHu, rpoMancpkoi 6esmekyu, MMpy, OesIeKky, TOfCTBa Ta MDKHapOZHOTO
IIPaBONOPAZIKY, 3a HAasABHOCTI PU3MKiB, BU3HaYeHUX crarrero 177 Kopekcy, €
noTpibHMM3acoboM isa3abesneyeHHs epeKTUBHOCTI PO3CTiIyBaHHA LIUX 37I0YNHIB
i BUKOHAaHHA 3aBJJaHb KPMMiHa/JIbHOTO IIPOBAJ/PKEHHA B YMOBAaX BOEHHOIO CTaHY,
1[0 0OYMOBJ/IEHO NOTPeOOI0 IOCUIEHOTO 3aXMCTy CYBEPEHITeTy, TepUTOpianbHOI
L/IICHOCTI, HEJOTOPKAHHOCTI, 060pOH03,[[aTHOCTi, IEep>KaBHOI, €KOHOMIYHOI
inpopmaniitnoi 6esnexku Ykpainu (a63ar 4 NyHKTY 6.2 MOTMBYBAJIbHOI YaCTUHMN).
AHanisyroun yacTuny nepury crarti 183 Kogekcy, Koncturyuniitanit Cyz Ykpainu
3BepTa€ yBary, 0 3aKOHOJaBellb BU3HAYMB 3aCTOCYBAHHS 3alO0DKHOTO 3aXOfy
y BUIVIAZI TPYMAHHA IIiJl BapTOIO 3a YaCTMHOIO IIOCTOI0 cTaTTi 176 Kopmekcy 6e3
IOBEJEeHHA IIPOKYPOPOM, IO KOfleH i3 Oi/MbIl M'SAKMX 3allOODKHNUX 3aXOfliB He
3MOXKe 3amo0irtTu pmsmkam, BuaHaueHUM crarTeio 177 Komekcy. OpHak Lie He
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11030aBJIsI€ MOXK/IMBOCTI CITIYOTO CY//I0, CY/, 3aCTOCYBATH iHIINMIA, O1/IbII M KW,
3amoObKHMII 3axiy, BusHaueHnit Kopmexcom (ab3ar 6 MyHKTy 6.3 MOTMBYBaIbHOI
qacTVHM). Buxopsaum 3i smicty npunucis crareit 3, 8, wactus 1, 2 crarTi 29, 9acTn-
Hu 1 crarTi 55, 9acTuHM 1 crarTi 62, yacTunm 1 crarti 64 Koncturynii Ykpainn
Koncturynimanit Cypn, Ykpainu BBaXkae€, 11O BifIIOBiIHO O BKa3aHMX IPUIINCIB
Kopekcy mig 4ac 3acTocyBaHHs 3alO0DKHOTO 3aXOAy y BUIJISA[I TPUMAHHS i
BapTOIO 32 YaCTUHOIO 6 cTaTTi 176 Kopmekcy € MOXIMBICTD, 3a MEBHUX IIJCTaB Ta
00CTaBVH, BU3HaUeHNX cTaTTsaMu 177, 178 Kopekcy, 3acTocyBaTy 3acTaBy sK Oi/bI
M’sIKMIT 3ar06DKHMIT 3axif. OTxe, 3a YacTMHOIO 6 cTaTTi 176 Koprekcy 3amo6ixHmit
3axifi y BUIJIAZI TpMMaHHSA IIiJj BapTOI He BM3HAYEHO K 0Oe3ajbTepHATUBHMIL
BUHATKOBUII 3an1001KHMI 3axip (a63a1 8 MyHKTY 6.3 MOTMBYBa/IbHOI YacTUHY) [7].

Y upoMmy acnekTi BkasaHe pimeHHA Koncturyniiinoro Cyny YkpaiHm Kope-
crioHpye 3 ab3arjom 8 wactunm 4 crarri 183 KIIK Ykpainw, 3rigHo 3 skum mipg gac gii
BOEHHOI'O CTAHY CIIYNIA CYAA, CyJ, IIPU IIOCTAHOBJIEHH] YXBajIu PO 3aCTOCYBAHHA
3aII00DKHOTO 3aXOfly Y BUIVIANI TPMMAHHSA IIiJi BAPTOI0, BPaXOBYIOUM IIICTAaBU Ta
obcraBuHMY, miependadeHi crartsamu 177 ta 178 uporo Kopekcy, Mae mpaBo He BU3Ha-
YUTY PO3MIp 3aCTaBM y KPUMiHATBHOMY IIPOBAJKEHHI LIOfI0 3/I09MHY, epenbade-
Horo ctartsamu 109-114-1, 258-258-5, 260, 261, 437-442 KK Ykpaiuu [6].

I[To-gpyre, icToTHa crenndika mpuTaMaHHA HOPAAKY IPOIOBXKEHHA CTPOKY
TpUMaHHA Mif BapTolo. Tak, BignosigHo g0 wactuHm 2 ctarti 615 KIIK Ykpainny,
CTPOK Ail yXBaau CIiJ40ro CyAni Impo TpMMaHHA IIiJj BapTOK 4YM IIOCTAHOBU
KepiBHMKA OpTraHy IIPOKYpPaTypy PO TPUMMaHHA IIifi BAPTOI0, IPUITHATOI BiITIOBiTHO
IO BUMOT Ta 3 YpaxyBaHHAM 00CTaBUH, Iepefj0adyeHX IIi€l0 CTaTTel0, MOXe OyTu
IIPOZIOBXKEHMII 1O OFHOTO MicAld (HEOZHOPAa3oBO B MeXaX CTPOKY IOCYZOBOTO
PO3CIiyBaHHA) KePiBHMKOM BifITOBiTHOTO OpraHy MpOKypaTypy 3a K/IOIIOTaHHAM
IPOKypopa abo 3a KIIOIOTaHHM CJTiTY0T0, IOTO/PKEHNM 3 IIPOKYpOopoM [6]. 3rifHo
3 YaCTMHOIO 5 BKa3aHOI CTAaTTi, y pasi HEMOXK/IMBOCTI IIPOBEJEHHA MiITOTOBYOrO
CY[IOBOTO 3acijaHHs 00paHMit CTYNM CYALeI0, KePIBHMKOM OpraHy IIPOKypaTypu
IiJ 9ac JOCYZOBOTO PO3CTiAyBaHHA 3allOODKHUI 3axXifl Y BUIIAAL TPUMaHHA Mif
BapTOI0 BBA)XXa€TbCA IPOJOBXEHMM 10 BUPILIEHHA BiJNOBIZHOIO INUTAHHA Y
IirOTOBYOMY CY[IlOBOMY 3acCiflaHHi, ajie He 6inbIe HiXK Ha IBa MicA1i [6].

SAK cBigyaTh pe3ynbTaTu [JOCHIJPKEHHA CYHOBOI INPAKTUKM, pillleHHA IIpO
IPOJOBXXEHHA CTPOKY TPMMAaHHA I1iJl BAPTOIO B NOPAAKY YacTuHM 5 ctarTi 615 KIIK
YKpainu NnpuitMa€eTbcs aBTOMATUMYHO HE3aJIeXKHO Bifl 3a/l0BOJIEHHA K/IONOTAHHA
IIPOKYpOpa PO IPOROBXKEHHA CTPOKY LIbOr0 3an06iXHOro 3axony. Tak, yxBanowo
3aBOJICHKOTO palloHHOTO CyAy M. [JHimposep>xmHCcbKa JJHiTpone TpoBcbKoi 06/1acTi
Bif 16.07.2024 p. y ctipaBi Ne 208/1619/24 BCTaHOB/IEHO HEMOXX/IMBIiCTh IPOBENEHHA
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IIiZITOTOBYOrO CYAOBOIO 3aCilaHHA y BUSHA4Y€H1 CTPOKMN i, 3TiZTHO YaCTMHOIO 5 CTATTi
615 KIIK VYkpainu, panimre oOpaHmil BiTHOCHO OOBMHYBaueHOrO 3aroODKHMI
3axifl y BUIIAAL TPMMaHHA IiJi BAPTOI BU3HAHO IPOJOBXXEHUM [0 IPOBENECHHA
IiZITOTOBYOrO CY/JOBOrO 3acCilaHHsA Ta BUPIlIEHHS BiIIOBIIHNUX K/IONIOTaHb, ajie Ha
CTPOK He 6ibIire HiX 10 09.09.2024 p. [8].

[To-Tpere, 3akoHOmaBelp Iepenbadae ocobMMBOCTI iHPOpPMyBaHHA Ta
OCKap)XeHHsI B pasi NPUIHATTA INPOKYPOPOM IPOLECYaTIbHMUX pillleHb abo
BYMHEHHA HMUM YU CIi[4UM IIpolleCyalbHUX Ail y mopapky crarTi 615 KIIK
Ykpainn. Tak, Bignosigno no yactunu 3 crarri 615 KIIK Ykpainu, npo pimenns,
NPUITHATI IPOKYPOPOM Y BUIIQJKaX Ta IOPSJKY, HepefOadyeHNX I[i€l0 CTaTTeo,
HEBIJK/IaJHO 32 MEePIIOi MOXK/IMBOCTI ITOBIJOMIAETHCA IIPOKYPOP BUILLOIO PiBHA, a
TaKOX CYJI, BUSHAYECHMI Y TOPATKY, llepefj0adeHOMY 3aKOHOABCTBOM, 3 HAJJAHHAM
KOIIiil BifNIOBifHMX [JOKYMeHTiB He misHime 10 fHIB 3 mHA mMoBimoMIeHHA [6].
3rigHO 3 YacTMHOIO 4 3a3HA4eHOi CTaTTi, ckapru Ha Oymb-sAKi pimeHHs, #ii un
0e3miANbHICTD IPOKYPOPa, CIiAYO0ro, MPUITHATI a00 BYMHEHI HMM Ha BYKOHAHHSA
TIOBHOBa>KeHb, BUSHAYEHNX IIi€I0 CTATTER0, MOXKYTh Oy TH MOMIaHi 10 cyfTy. [x posrsap
3[IVICHIOE CTiUMI CYyAsA TOTO CYAY, B MeXaxX TEpUTOPialIbHOI IOPUCAUKIII AKOTO
3MiJICHIOETBCS OCYHOBE PO3C/Ii[yBaHHSA, @ B pa3i HEMOXX/IMBOCTI 3 00 €KTUBHIUX
IPUYVH 3[i/ICHIOBATY Bi/[IOBITHMM CY/JOM IIPABOCY//isI — HAallO1/IbIIl TEPUTOPiaIbHO
HaOIVDKEHOTO 10 HbOTO CYAY, IO MOXKe 3[i/ICHIOBAaTM NPaBOCYAAsA, ab0 iHIIOro
CyZY, BUSHAUEHOTO B IIOPS/IKY, epef0aueHOMY 3aKOHOIABCTBOM [6].

ITopsiz 3 0cO6MMBOCTAMM 3aCTOCYBAaHHA B YMOBAaX BOEHHOTO CTAHY 3aII001KHOTO
3aX0fly Y BUIJIAZli TPMMAHHS IIiJ} BAPTOI0, 3aKOHO/JaBellb 3aKPIIlII0E€ HU3KY TapaHTiil
IpaB 3aTpUMaHoi 0co6m. Tak, AKIIO B yMOBaX BOEHHOTO CTaHY BiICyTHS 00’ €KTUBHA
MOXX/IMBICTb JOCTaBUTY 3aTPUMAHY 0CO0y 10 CIIi[YOr0O CYAmi, CYAy Y CTPOK, Iepef-
6auennii crarreto 211 1poro Kopmekcy, posrisy K1onoTaHHs Ipo 0OpaHHs CTOCOBHO
Hel 3aII0ODKHOTO 3aXOAy 3[iMICHIOETBCA i3 3aCTOCYBAaHHAM JOCTYIHMX TeXHiUYHMX
3ac00iB BifIeO3B’A3Ky 3 MeTOH 3a0e3Ie4eHHs AMCTAHIIHOI y4yacTi 3aTpuMaHoi
ocobu. SIkio 3arpuMaHy 0co0y HEMOXXIMBO JOCTABUTH [0 CTIA4OTO CYARi, CYAY Y
CTPOK, nependadeHnii crarreio 211 npboro Kopekcy, ajist posrisay KIONOTaHHS PO
0OpaHH:A CTOCOBHO Hel 3a1I00DKHOT0 3ax0fy a0 3abe3neunti ii AMCTaHIHY y4acTh
IiJ 9ac posI/IAAy BiflIOBIIHOrO KJIOIOTAaHHA, Taka 0C00a HETallHO 3BiTbHAETHCS
(ab3aru 12, 13 wactuum 1 crarti 615 KIIK Ykpainn) [6].

Ille Ha AexinpKa 0COOMMBOCTEN 3aCTOCYBAaHHS 3alIOODKHIX 3aXO/[iB B YMOBax
BOEHHOTO CTaHY 3BePTAE€ThCA yBara B CyfloBil nmpakTuii. Tak, y mynkri 10 JInucra Big,
03.03.2022 p. Ne 1/0/2-22 Bepxosumit Cyp Haronourye, o caiganm cygaam (cymy)
HeoOXiZTHO 3BaXKaTy Ha 0OCTaBMHM BOEHHOTO CTaHY Ta, 32 HASIBHOCTI HEOOXiHMX
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IJIA LbOrO IIiJICTaB, 3a K/ONOTAHHAM IIiJJO3PIOBAHOrO [OPEYHO YXBaJIIOBATU
pillleHHA TIpO 3MiHy 3amoODKHOTO 3axo#y y BMIMIAZAI 3acTaBM Ha OCOONCTe
3000B’s13aHHA, AKIIO BifMOBifHEe K/IONOTAaHHS OOIPYHTOBYETbCSA Oa’kKaHHAM
BMKOPVCTATM KOWITY, IIepeflaHi B 3aCTaBy, /A IX IOJA/JBIIOTO BHECEHHSA Ha
crientianbHi paxyHky HarjionanpHoro 6anky Ykpainu jyis nineit 000poHu YKpaiHu.
TakoX, BUXO[AYM 31 CTaHy BefleHHS BOEHHUX [Iill, y MiCLIsIX BefleHHA aKTUBHUX
00110BYX [1il 3a KJIOIIOTAHHSAM IIiJO3PIOBAHOTO JOPEYHO PO3I/IAAATI IIUTAHHSI PO
3MiHY 3aII00DKHOTO 3aX0/y Y BUIJISA/Ii JOMAIIHbOTO apellTy Ha 3al06KHMIT 3axif
y BUITIAZIE 0cOOMCTOrO 30008 s13aHHS [3].

[TincymoByloun BuK/IazeHe, IOTPIOHO 3a3HAYNTY, 110 3aCTOCYBAHHIO 3aM001K-
HIX 3aXOJiB B yMOBaX BOEHHOTO CTaHY IIpMTaMaHHA 3Ha4yHa KiIbKicTh 0COOMMBO-
CTell — AK 3aKpilUIEHMX 3aKOHOJABLIEM Yy HOpPMaX KPMMIHAJbHOTO IIPOLECyaslb-
HOTO 3aKOHY, TaK i HalpallbOBaHMX y CyHoBii npaktuii. IIpy npomy nepepakHa
Oi/IBIIICTD X OCOOIMBOCTEN OB A3aHa K 3 HEOOXIHICTIO 3a0e3IeYeHHsT Ha/IeXK-
HOI TTOBEiHKY MiJO3PI0BaHOr0, 0OBMHYBA4Y€HOTO, TaK i 3 MOTPeOOI0 rapaHTyBaHHs
JI0TO IIpaB.
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SAPOBA [Iap’a BikropiBHa,
cTymeHTKa KuiBcbKOro yHiBepcUTeTY
IHTe/IeKTya/IbHOI BIACHOCTI Ta IIpaBa
HanionanbHoro yHiBepcuTery
«OpecbKa OpUANYHA AKaIeMis».

OCHOBHI NEPEAYMOBMU
TA NMPABOBiI HACAIAKWN AEKPUMIHAAI3ALLIT
CAMOBIAbBHOTIO 3AAULLEHHY
BINCbKOBOI YACTUHU

[Tpobrema caMOBiIBHOTO 3ajIMIIEHHS BiICBKOBOI YaCTMHMU € aKTYyaJTbHOIO
/IS BCIX KpaiH, 1110 MalTh 30poitHi cuau. Ile muTanHs 0cOO/MMBO BaXK/InBe IS
Ykpainn, BpaxoByIOUM Cy4acHi BUKIUKY B cepi HallioHaTbHOI 6e3IeKn, a TaK0X
iHTeHCHBHY BilicbkOBY Mo0ini3aliito. ¥ 6araTbox KpaiHax cBiTy caMOBiNbHe 3a/1n-
IIeHH BiJICBKOBOI 4acTMHM 200 [1e3ePTUPCTBO PETYTI0ETHCA KOPCTKUM 3aKO-
HOIaBCTBOM, 10 Iependadae KpMMiHaJ/IbHY BifinoBifanpHicTh. OfHAK, OCTAaHHIM
YacoM y HAyKOBiif i IOPUAWYHIN CIIIBHOTI OOTOBOPIOETHCA AeKpuUMiHasizamil
IJbOTO ITPaBOIOPYIIEHHA.

CamoBinbHe 3aMMIIEHHA BilICBKOBOI YaCTMHM € IOPYLIEHHAM BilICBKOBOI
AVCLVIUIIHY, SIKE IIOJISITAa€ B TOMY, 1110 BilICbKOBOC/TY>KOOBEIb 3a/IMIIIA€ CBOE Micle
cIy>k6u 6e3 [M03BONY KOMaHAyBaHHs. Take IPaBOIOpPYLIEHHS MOXXe MaTy pi3Hi
IpUYMHY, 30KpeMa IICMXOIOTiYHMII THUCK, NOOOIOBAHHA 3a KUTTA Ta 3[0POB’A,
HeTaTUBHUI TOCBIN cny>1<61/1 a6o HEe3TOMy 3 IIEBHMMM pillIeHHAMM KOMaHJyBaHHA.
B YkpaiHi 11e HOopyIIeHHA PETryI0ETbCA KPUMiHAIbHUM KOJEKCOM Ta Ma€ CEPIIO3Hi
IOPUAVIYHI HaCIiIKN, 30KpeMa Y BUIIALL T036aByieHH: Boti [2].

3rigro 3 m.1 ct. 407 KKY: CaMoBinbHe 3anuileHHs BifiCbKOBOI 4acTUMHM a00
MicIIs CTy>KOU BifICBKOBOCTY>KOOBIIEM CTPOKOBOI CITY>KOM, @ TaKOX He3 ABJICHHS
JIoro BYaCHO 6e3 MOBaXHUX IPWYMH Ha CIYXOy y pasi 3BiIbHEeHHS 3 4acTUHU,
IpU3HaUYeHHs ab0 IepeBeleHHs, He3 sIBIeHHS 3 BifpspKeHHs, BifmycTku abo
3 JIIKyBa/IbHOTO 3aK/Iajly TPUBAJIICTIO OHAJ TpK 00U, aje He Oinblie MicCsLs, —
KapaoThCs TPUMAHHAM y AMCHUIDIIHAPHOMY 6aTa/lbilOHi Ha CTPOK JI0 IBOX POKiB
a00 11036aB/IEHHAM BOJIi Ha CTPOK J10 TPHOX POKiB [1].

Ha Hamy pgyMKy, Lle NOJIOXKEHHs 3aKOHY CHpsMOBaHe Ha 3a0e3NedyeHHS
BYICOKOTO piBHA BIJICBKOBOI [AMCUMIUIIHM Ta IMiBUILIEHHA BIJIIOBifa/IbHOCTI
BilICbKOBOCTY>X00BIIiB 3a CBOi 000B’13K1. BojHOYAC, 3aCTOCYBaHHS TaKUX CAHKIIii
Ma€ BpaXOBYBaTV MOTVBJ Ta 0OCTaBIHY KOXXHOTO KOHKPETHOT'O BUITIA/IKY, OCKi/IbKI
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pisHi 00’€KTUBHI 41 Cy0 €KTUBHI PaKTOPY MOKYTb CYTTEBO BIUIMBATY Ha PillleHHS
BilICBKOBOCTTY>KOOBIISA 3a/IMIINTY YaCTUHY a60 He 3’ABUTHUCA BYACHO Ha CIIYXOY.

Mu oxapakTepMsyeEMO OCHOBHI IlepefyMOBM [iid JIeKpMMiHasisanii
CaMOBIJIBHOTO 3a/nuileHHs BiitcbkoBOI vyacTunu: 1) ColiaZbHO-IICUXOIOTiYHI
¢dakTopu: OfHi€I0 3 MPMYMH, IO CIIOHYKAIOTh [0 MeperIAfy BifloBiZanbHOCTI
3a CaMOBi/JIbHe 3ajuIleHHSA BiICPKOBOI YaCTMHM, € COIlia/IbHO-IICUXOJIOTiuHi
¢dakTopy, AKi BIUIMBAIOTh Ha BilicbKOBOCTYX00BLiB. IlocTTpaBMaTMYHMI
CTpec, TPUBAIMII 4ac CAyXOm y 30HI OoitoBMX [iii Ta iHII ICMXOMOTivHi
HaBAaHTA)XEHHS MOXXYTb 3HAYHO BIUIMBATY HA IOBENiHKY BillCbKOBOCTYXOOBIIIB.
Y 3B’M3Ky 3 IuM, KpUMiHa/JbHe IOKapaHHSA MoXe OyTu 3aMiHeHO Oimbur
TYMaHHMMM 3aXOfaMM, TaKMMM AK IICUXOJIOTiYHA [OIOMOTra Ta peabimitaris;
2) mpaBoOBi migxomym iHmIMX KpaiH: y geAKux KpaiHax mepegdadeHO M AKII
3aXOfM TOKapaHHs ab0 ajpTepHATUBHI BUAM BifNOBiZa/IbHOCTI 3a CaMOBibHE
3a/IMIIeHHA BIICBKOBOI d4acTuHM. JlOCBif IHIIMX [AepKaB CBig4UTh, IO
AVCUVIUIiHApHi 3axopy, mTpadu abo CyCcrmibHO KOPUCHI poO0TI MOXYTh OyTH
epexTuBHImMMMYU 3acobamy, HDK KpuMiHanbHe IepecnimyBaHHA. Hampuxmanp,
y ®pannii Ta HiMe4yunHi BUIIAJIKM CAMOBIIBHOTO 3a/JIMUIEHHA PO3IANATHCA
B paMKax BilICPKOBOI AMCLMIUIIHK, a He KpuUMiHanbpHOro mpasa; 3) [IpmHumm
TyMaHi3My Ta peabisiTalis BilicbkOBOC/TY>KOOBIIiB: 3aCTOCYBaHHS KPYMiHaIbHUX
CaHKIIiN 10 BiﬁCbKOBocnyH(60BuiB, AKI 3anMIININ BiJICBKOBY YacCTUHY, MOXe
Cylepe4YuTy NPUHIVIY I'YMaHi3My, 0COO/MMNBO SKIO IPUYNHY TAaKOTO BUMHKY €
00’exTuBHMMU. [lekpuMiHaisalis ;03BomIa 6 3aCTOCOBYBATY iHAMBIyaIbHUI
HifIXiJ O KO>)KHOTO BUITAJKY, [0 BPAXOBY€E BCi 0OCTaBMHY i MOTVBY MOBEiHKN
BilICBKOBOCTYX00BIA [3; 4].

Kpim TOro, cmig 0060B’sI3kOBO BKasaTy Ha OCHOBHI IIpaBOBi HacIifKu
OeKpUMiHamis3anii: sMiHa y CuUCTeMi BiICBKOBOI AVICUMIUIIHM — JeKpMUMiHasisa-
Lis MOXXe NPU3BECTU [0 3MiLJHEHHs CUCTEMM BilICBKOBOI AVICUMIUIIHM, OCKIJIBKA
OCHOBHMII aKIleHT Oyzie 3po6IeHO Ha BUXOBaHHI Ta MiATPUMIi MOPANTbHOTO AYXYy
BilIcbKOBOCTY>X0OBILiB. Ile MO)xe 3HUSUTM Ki/IbKiCTh BMIIA[KiB CaMOBITBHOTO
3aJIMIIIEHHs YaCTUHY, OCKIJIbKY TIOKapaHHs OYyTh MEHII KXOPCTKUMY, ane OibI
CIIpSIMOBAHMMIU Ha peabimitaniio; colianbHa peabiniTania BilicbKOBOCTY>XOOBLIiB
— 3aMiCTh TIOPEMHOTO YB’I3HEHHS MOXYTb OyTM BBefleHi Iporpamm coljiajJbHOi
peabiniTanii, SIKi JO3BOMATDH BiIU/ICbKOBOC)Iy>K6OBI_I${M IIOBEPHYTHUCA IO BUKOHAHHA
CIyX00BUX OOOB’A3KIB IiC/IA IPOXOMKEHHsS IIEBHOTO KYpCy MiATPUMKM Ta
ajanTaunii. Ile mosuTuMBHO BIIMHe Ha piBeHb 0OMOBOI 'OTOBHOCTI i HOHOMOXe
YHUKHYTU MapriHajisaiil BiJiICbKOBUX, fAKi IePeXUBAKTb TPYNHOLIL; MOX/IMBI
pUSUKM i1 OOOPOHO3IATHOCTI AEpXKaBM — OJHUM i3 MOXKIMBUX HETATMBHMX
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HACTIKIB JeKpuMiHaisalii Moe cTaTu 30iTbIIeHHS KiTbKOCTI BUITaKiB
CaMOBIJIPHOTO 3a/IMIIIE€HHA BilICbKOBMX 4acTVH. [le MO>XXe HeraTMBHO MO3HAYNTICS
Ha OOOPOHO3JATHOCTI Mep>KaBM, OCOOMMBO i Yac aKTMBHUX OOMOBMX JIiil.
IITo6 yHMKHYTHM LIbOrO, HeOOXiHO PO3pOONUTH UiTKi KpuUTepil A1 3aCTOCYBaHH:A
IVMCLMIUTIHAPHUX TIOKapaHb [5; 6].

Ha ocHoOBi BuII€3a3HAYEHOrO, MOXKEMO ATy PEKOMEHJALil 100 BIIPOBaJ-
YKeHH:I leKpMMiHaTi3anii: po3poOka 3aKOHO/JaBUNMX 3MiH, AKi BUSHAYATUMY Th BifilI0-
Bi/IaJIbHICTb 3a CAaMOBIJIbHE 3a/MIIE€HHA BiJICBKOBOI YaCTUHMU AK aJMiHICTpaTUBHE
a0 mucLUIUIiHapHe IIPAaBOIIOPYLIEHHS, 3a/IeKHO Bif 00CTaBMH; 3alIpOBa/)KeHH
IporpaM ICUXO/IOTiYHOI MiATPUMKY JyIsi BiVICbKOBOCTY>KOOBIIIB, IO 3iTKHY/IMCS
3 BXKUMM YMOBaMU CITy>KOM; TIOCHJIEHHS POJIi BilICbKOBMX CY/iB Ta KOMiciit, sKi
3MOXYTb 3a0e3Ne4NTy CIpPaBeMIVBUI PO3IJIAN KOXKHOI CIPaB) 3 ypaXyBaHHAM
iHaVBigyaIbHMX 00CTAaBMH; i ABUIIEHHA PiBHA 0013HAHOCTI BilICbKOBOCTY>KOOBIIiB
IIPO HACTiIKM CAMOBIJIbHOTO 3a/IMILIE€HHS YaCTVHM Ta BIIPOBA/>)KeHH:A 3aXOJiB 1
3HIDKEHHS CTPECOBMX CUTYAIiil Ha CITyXOi.

BucHoBOK. [lekpuMiHati3alia caMOBI/IBHOTO 3a/IMIIEHHA BilICbKOBOI YaCTUHU
MO>Xe CTaTV BaXXJIMBUM KPOKOM Y pepopMyBaHHi BiliCbKOBOI CHCTEMN Ta MiAXOiIB
[0 3abe3nedeHHs BiICPKOBOI AUCLMIUIIHM B YKpaini. Takmil KpoK ZO3BOMUTDH
TyMaHi3yBaTyu IIpolieC BiflHOBJIEHHS AMUCUUIUIIHY, 3a0e3Ne4MBIIM TP I[bOMY
MOXX/IVBICTDb aIeKBaTHOTO pearyBaHHsA Ha 00 €KTUBHI 0OCTaBUHY, SIKi CHPUAIOTDH
YXWISHHIO Biff c1y>k6m. PazoMm 3 TuM, Heo6XigHO po3pobutn eeKTuBHI 3ao6ixHi
3axomy sl 30epe>KeHHsI BUCOKOTO piBHsI OOMOBOI TOTOBHOCTI i AMCIUIUIIHU y
30pOITHMX CHJIaX.
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ITTYIIKO 10. M.,

aJIBOKAT, acIipaHT Kadenpu KpUMiHaIbHOTO IIpaBa,
npotecy i kpuMiHanaicTuku Kuiscbkoro yHiBepcurery
IHTe/IEKTya/IbHOI BIACHOCTI Ta IIpaBa

HanionanpHoro yHiBepcutery «OpecbKa I0pUilidHa aKajeMisa»
ORCID ID: 0009-0003-2710-4424

NPOBAEMHI MUTAHHS APELLTY MAMHA
3 METOIO 3ABE3MEYEHHS 3BEPEXEHHS
PEHOBUX AOKA3IB

[Tpo6nematyka. OgHMM i3 CK/IaJIOBMX €IeMEeHTIB IIpaB i cBOOO IIOMHM € Ipa-
BO BOJIOZiTH, KOPUCTYBATUCA 1 POSMOPAMKATUCA CBO€W BacHicTi0. HemoTopka-
HICTb IpaBa BJIACHOCTI y HAIIiN JiepKaBi rapaHToBaHi AK Koncturyniero Ykpainn
(ct. 40 KoHctutymii) [1], Tak i HopMaMu MbKHapoOgHOTO IpaBa, 30KkpeMa KoHBeH-
IIi€10 TIPO 3aXVUCT IPaB JIIOIVHA i OCHOBOIIOIOXKHMX CBOOOJ Ta ctarTeto 1 [Tepiroro
npoTtokony jo 1iei Konsenii [2], sxi srigno cT. 17 3akony Ykpainu «[Ipo BUKOHaHHA
pillleHb Ta 3aCTOCYBaHHA IPAKTUKY EBPOIEIICBKOTO CYAY 3 IIpaB TIOAVHM» [3] €
IPKepesioM IpaBa Ta BUKOPUCTOBYIOTbCA CyJaMy IPY 34iJICHEHH] CYyJOYMHCTBA.

Posrnaparody NpuHLMI HEJOTOPKAHOCTI IIpaBa BJIACHOCTI B aCIEKTi KpUMi-
HaJIbHOTO IIPOLECYa/lbHOTO 3aKOHOMABCTBA C/Iifl 3a3HAYMTH, WO 32 HOpMaMU
4HHOT0 KpMMiHaIbHOTO ITpOLIeCyaTIbHOTO KOJieKCY YKpaiHu [4] HeoTopKaHicTh
IpaBa B/IACHOCTI € opHiel 3 ¢yHAAMEHTAIbHNMX 3acaji KPUMiHATbHOTO
nposamkeHHA. Tak, y ct. 16 KIIK Ykpainu sakpimieHo, mo mosbasneHHsa ab6o
oOMeXXeHHs IIpaBa BJIACHOCTI IIijJj 4ac KpMMiHAJbHOTO IIPOBAJPKEHHS 3[iVic-
HIOETHCA JIMILIE Ha IiJ[CTaBi BMOTMBOBAHOIO CY[JOBOTO pillleHHA, YXBaJI€HOIO
B IOpAAKY, nepenbadeHomy umM Kopekcom. Ha mimcraBax Ta B NOpPAAKY,
nepenbadeHux num KomekcoMm, OIMyCKa€eTbCSA TMMYACOBe BITyYeHH: MaliHa 6e3
CYZOBOTO pimieHHs [4].

To6T0, m036aBIeHHs a60 0OMeXXeHHsI IIpaBa BIACHOCTI Mifl Yac KPUMiHaTbHOTO
IIpOBaJPKEHHA IIOBMHHO 3/]1/ICHIOBATICA BUK/IIOYHO Ha ITi/ICTaBi Cy/IOBOTO PillleHHH,
NPUHATTIO AKOTO IOBMHHA II€pefyBaTy Bi[IIOBijHa IIpaBOBa IIPOLEAYpPa, IIif
qac Kol Cy0’eKT, KM iHiLlil0€e Take 0OMe>xeHH: (C/Iifunit, IpOKypop), HOBUHEH
OOIPYHTYBAaTM! CBOIO iHilliaTHBY 3 HOCU/TAaHHAM Ha HOPMM 3aKOHY, a C/Ii[4MII Cyps,
CyZl B XOJii Cy[JOBOTO PO3ITIAAY BiJIIOBIZHOTO KJIOIIOTAaHHA IIOBMHEH IepeBipUTH
OOIPYHTOBaHICTh TAaKOTO 3BEPHEHHsA Ta BCTAHOBUTM HAABHICTb IiJCTaB LA
3aCTOCYBAHHS I[bOTO 3aXOfly 3abe3IeYeHHs KPYMiHaTbHOTO IIPOBA/I>KEHHS.
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Y cBoOIO Yepry, mpolecyaabHNil MOPSIOK 3aCTOCYBAaHHSA TAKOTO 3aX0fy 3a0es-
IeYeHHs KPYMiHaJIbHOTO IIPOBAJKEHHS SIK apellT MailHa, nepenbdadenuii y [nasi
17 KIIK Ykpainu («Apemr maiiHa»).

Tak, y wactuni gpyriit crarti 170 KIIK Ykpainu Bu3Ha4deHO, IO «apelluT
MaliHa JOIYCKAEThCs 3 METOM 3abe3neueHHs: 1) 30epeXkeHHs pe4OBUX 0Ka3iB;
2)cnenianbHol KoHicKanii; 3) koHpickanil MaliHa K BUAY [TOKapaHHsA abo 3a-
XO[ly KpMMiHa/IbHO-IIPaBOBOTO XapaKTepy LIOf0 PUANIHOI 0coby; 4) BifuIKo-
AYBaHHS LIKOAY, 3aBJJaHOI BHAC/iOK KPUMiHa/JIbHOTO NPABONOPYIIEHHs (IIM-
BiIbHMII TO30B), Y1 CTATHEHHA 3 IOPUAVYHOI 0COOY OTPUMAHOI HeIIPaBOMipHOI
BuUrOm» [4].

Posriagarouy NUTaHHS apellTy MajiHa 3 MeTOI0 3a0e3NedeHHA 30epesKeHH
pevYOBMX [OKA3iB, C/IiJj 3a3HAYUTH, 1O APELIT y TAKOMY BUIAJIKy HaK/Iala€EThCA
Ha MaliHO Oyznb-sKoi ¢i3nyHOi ab0 0pUAMYHOI 0cOOM 3a HasIBHOCTI JOCTATHIX
IiJIcCTaB BBA)KaTH, 110 TaKe MalHO BiJIIOBiJjJa€ KpUTEPiAM, 3a3HAaYEHUM y CT. 98
KIIK Ykpainmn.

Tak, came y crarti 98 KIIK Vkpainu 3akoHOfaBLleM HaJaHO BM3HAYEHHH
peYOBUX IOKA3iB y KPMMiHA/JIbHOMY IIPOBA/KEHHI, 32 AKMM PE€YOBMMU JOKa3aMU
€ MatepianbHi 06’€kTM, sKi Oymum 3HApARASAM BYMHEHHS KpPUMiHATbHOTO
IIPaBONOPYILIEHHs, 30epermu Ha cobi jtoro cmifgy abo MicTATh iHi BigoMocTi, ki
MOXXYTb OyTU BMKOPUCTaHi AK HoKa3 (akTy 4m 0OCTaBVH, 10 BCTAHOBIIOIOTHCS
Iif; Yac KpUMiHAJIbHOTO IIPOBA/PKEHHSA, B TOMY YMCIi IpegMeTH, Lo Oymm
00’€KTOM KpUMiHa/JIbHO IPOTUIIPABHMX Aill, TPOILi, IiHHOCTI Ta iHmm peuyi, HabyTi
KPUMiHa/JIbHO IPOTUIPABHUM IUIAXOM ab0 OTpMMaHi OPUANYHOI 0C000I0
BHACTiJJOK BUMHEHHS KPMMiHAaIbHOTO IIPaBOIOPYIIEHHA [4].

To6T0, KpUMiHATPHUM NPOLIECYa/IBHUM 3aKOHOM Ilepefi0adeHNil BIYePITHII
IepeiK IiJCTaB Ta XapaKTePHUX O3HAK MaliHa, 3a HAABHOCTI AKX TaKe MallHO
MO>XHA BiJHECTM [0 PEYOBMX JIOKa3iB y KpMMiHaJIbHOMY NpoBaJyKeHHi. OfHaK,
Ha MPaKTULi IpY BUPIIIeHH] MMTAaHHSA PO apelIT MajiHa 3 METOI0 3a0e3IeYeHHs
PE€YOBMX [JOKa3iB BUHMKAE PAJ, CyIEPEYHOCTEI.

3oKpeMa, pisHMII MifgXin MaroTb CHif4i CyApmi, CyAu, BUpINIyOUM NUTaHHA
IIpO apeluT 0e3roTiBKOBYX IPOIIOBMX KOIITIB, AKi 36epiraloTbcsl Ha GaHKIBCKUX
paxyHKax, KOPIOPaTUBHMUX IIPaB 4 0e3MOKyMEHTapHMX I[iHHVX ITaIlepiB, 3 METOIO
3abe3rneyeHHA 30epeXXeHHA TaKOTO MajlHa sK PeYOBMX JIOKa3iB, He3BaKalouu Ha
Te, 1[0 TaKe MAJIHO He € IIpeMeTOM MarepiasbHoro cBity. Tak, caifdi cynpi, cynn,
PO3IJIAfIAI04M KJIONOTAaHHA IPO apellT MaliHa, y AKUX CTOPOHA OOBMHYBAueHH:A
CTBEP[KyBaja, 0 TaKe MAHO € pe4OBMM J[I0Ka30M, HE€ BpaxoByBalM, IO Iie
MalfHO HEMOXX/IMBO BUKOPUCTaTH AK PEYOBUI [I0Ka3, HE HafaBa/lIyM HaJIeXKHOL
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OLIiHKM JJOKa3aM, HOJAaHMM B OOIPYHTYBaHHsS KJIONOTaHHA, Ta Oe3MifcTaBHO
3aJJOBO/IbHSI/IN iX.

Buxnan ocHoBHOro marepiamy. 3rifHo 4. 10 ct. 170 KIIK Ykpainm apemr
MO>Ke OyTV HaK/IaJileHul y BCTaHOB/IeHOMY 1M KojiekcoM ImopsAnKy Ha pyxoMme 4n
HepyxoMe MarfHo, rpolii y Oyib-sKill BamoTi rotTiBkoro abo y 6e3roriBkoBiit ¢popmi,
B TOMY YMC/Ti KOIITY Ta I[iHHOCTI, 1110 3HaXOAATHCS Ha OaHKIBChbKUX paXyHKax 4y Ha
36epiranHi y 6aHKax a60 iHIINMX (piHAHCOBMX yCTaHOBAX, BUATKOBI onepanii, IjiHHi
ranepy, MafHOBI, KOPIIOPATUBHI IIpaBa, BipTya/lbHi aKTUBY, 1IOA0 AKUX YXBaJIOK0
q) pillleHHAM CIIi90T0 CYAAi, CYAy BU3HAYEHO HeOoOXifHICTh apeluTy MaiiHa [4].

PasoM 3 nuM, BUpILIYI0OYM NUTAHHA IPO apellT, HalpUKIaj, 6e3roTiBKOBUX
IPOLIOBMX KOIITIB, 1[0 3HAXOAATbCA HA 0aHKiBCHKIX paxyHKax, IIiHHMX I1anepis,
110 iCHYIOTb B 6€3[J0KyMeHTapHill popMi, BipTya/IlbHUX aKTVBIB 4 KOPIOPATUBHUX
IpaB, 3 METOI IX 30epeXXeHHs SIK PevyoBUX J[OKasiB, crmimui Cynni, Cygu Manmu
6 perenpHille 3’ACOBYBaTH, UM JIiJICHO Ile MAllHO MO)Xe OyTM BUKOpPUCTaHE SK
pevyoBMil JOKa3 y KpMMiHAaIbHOMY IIPOBa/KEHHI.

3 METO0 A€ TA/IbHIIIOrO PO3KPUTTA IOHATTSA P€40BOr0 JOKA3Y C/IiJ| 3BEPHYTUCA
JI0 CTIOBHMKA YKPaiHChKOi MOBH, Y IKOMY CJIOBO «pe4OBMUiT», y itoro ¢inocopcpkomy
PO3yMiHHi, 03HaYa€ «TOIA, 1110 OB sI3aHMIT 3 MaTepieto; disnunmit» [5].

CaMe BM3HAYEHHS IOHATTA «pedi» y HallioHa/IbHOMY 3aKOHOJaBCTBI 3aKpilyieHe
y crarti 179 LlusinpHOro kopekcy Ykpainnm (IIK Ykpainn), BigmosigHo o 3micTy Axoi
«piY4I0 € MpeAMeT MaTepiaJIbHOTO CBiTY, OO0 AKOTO MOXKYTb BMHMKATY LIMBIIbHI
npasa Ta 000B’A3km» [6]. Y Tomy > Taku LIK YkpaiHu Tako>x BU3HA4eHO, 1[0 TaKe
PyXOMi Ta HepyXOMi, IIO/Ii/IbHI Ta HETIOA/IbHI, CIIO>KVBHI Ta HECIIOXKVBHI Pedi, a TAaKOX
pevi, AKi BU3HaYeHi IHAVBIgyaTbHUMMA a60 pofOBUMM O3HAKAMH TOLIO. AHamnisyro4un
IIi HOpMU IVIBIIPHOTO 3aKOHOAABCTBA CHIiJi KOHCTATyBaTy, IO piydyi0 Moxe OyTn
TIIBKY TIpeIMeT MaTepialbHOTO CBiTY, TOOTO TaKmMii, 110 Ma€ CBOIO IIeBHY (opmy,
Bary, 00’eM, NeBHi (isn4Hi Ta OpraHONENTIYHI BIACTUBOCTI TOLIO.

Binrak, 11i1koM 04eBUIHO, 10 TaKe MafHO SIK 6€3rOTiBKOBi rpoLIOBi KOIITH, 6e3-
JNOKYMEHTApHi LIiHHI Ianepy 4y KOPIIOPATHBHI IIpaBa He ABIAIOTHCA MpeIMeTaMu
MarepiaJbHOTO CBITY Ta, Bi/JIIOBi/{HO, HE MOXYTb OyTU pEYOBUMIU JJOKA3aMIL.

Ina npuknany, xorinocA 6 BIIMITUTM TO3UIII0 JEeAKNX CyJiB, BUKJIAJIEHY
HUMI y CBOIX pillIeHHAX WJOJ0 apeuTy 0e3rOTiBKOBMX IPOIIOBMX KOLITIB 4M
KOPIIOPAaTVBHUX IIPAB 3 METOIO 3a0e3IeueHH X 30epeXXeHHs AK PeYOBUX I0Ka3iB.
Tak, y cBoiit yxBani Big 19.09.2019 poxy y cmpasi Ne760/18416/19 cnigunm
Cynzer Buioro aHTUKOPYyNIiitHOTO CyRy 6yn0 3a3Ha4veHo, Mo «3.9.baHkKiBChKi
PaxyHKNU — paxXyHKU, Ha SIKMX OOTIKOBYIOTbCS BJIACHI KOLITY, BUMOTY, 3000B’1-
3aHHs OaHKY CTOCOBHO JIOTO K/II€EHTIB i KOHTPAreHTiB Ta sKi Jal0Th MOXX/INBICTBH
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3IiJICHIOBAaTH Ilepeka3 KOUITIB 3a JJOIIOMOTrolo 0aHKiBChKUX IUIATDKHUX iHCTPY-
MeHTiB (cT. 2 3akoHy Ykpainu «IIpo 6anku i 6aHKiBCbKY [jisnbHICTD»). bearoris-
KOBI pO3paxyHKM Ile IepepaxyBaHHA IIEBHOI CyMM KOIITiB 3 PaxXyHKiB IIJIaT-
HVKiB Ha PaXyHK) OTPMMYBauiB KOLITiB, a TAKOX IlepepaxyBaHHA OaHKaMM 3a
HOPYYEHHAM MigIpUEMCTB i (isMUHMX 0Ci6 KOIITIB, YHECEHNX HUMM TOTiBKOIO
B Kacy 6aHKY, Ha paXyHKM OTpUMYyBa4iB KoumTiB. L]i po3paxyHky mpoBOAsATHCS
0aHKOM Ha MifCcTaBi pO3PaxyHKOBUX [OKYMEHTIB Ha HAIlepOBUX HOCISAX 4u
B elleKTpoHHOMY BuIIsAAi (rm. 1.3 IHcTpykiii mpo 6e3roTiBKoBi po3paxyHKu B
Ykpaini B HalliOHa/IbHIN Ba/lIOTi, 3aTBEPIXKEHOI IOCTAHOBOI IpaBniHHA HBY
Ne 22 Big 21.01.2004). 3 uux HOpM CIlifye BMCHOBOK, 1[0 Ha OaHKiBCbKOMY
PaxyHKY He 30epiraloTbcs iHAVBiyaTbHO BU3HAYEH] KOLITY BIACHUKA PAaXyHKY,
BifIMIOBiZIHA CyMa TPOIIOBMX KOIITiB OOMIKOBYIOTbCA GaHKOM Ha PaxyHKy IIif
3000B’13aHHA 0AaHKY 3a [JOPYYeHHAM BJIACHUKA PaXyHKY IlepepaxyBaTi/3apaxy-
BaTU BiJIOBifHy CyMy I'POIIOBMX KOWITIB y MeXax Takoi cymu. 3.10. 3a Takmx
yMOB 0e3TOTiBKOBi KOLITK He € iHAMBifyanmizoBaHMMM MaTepiaTbHUMU 00 €K-
TaMJ, BiJTIOBiZHO peXXMUM IIOBOIKEHHS 3 HUMU He MOXKe OyTM aHa/lIoOTi4HMIT
TOMY, IKII1 3allpOBaJPKeHNII O peuoBUX loKa3iB. ToMy Hak/IafleHHA apelTy Ha
TPOLIOBI KOIITH, 10 OOTIKOBYIOTHCS Ha paXyHKaX, BPaXOBYIOUM IX HeMaTepiaib-
HUI1 1 HEIHAMBiAyani3oBaHMUI XapaKTep, He Y3TrOMKYEThCA 3 3asABICHOI0 METO0
30epeXXeHHsI pe4OBUX HOKa3iB, ajpke iX HEMOXXJIMBO BUKOPMUCTATY SIK JOKa3 y
KpUMiHaJIbHOMY IIPOBa/pKeHHI» [7].

ITogi6éHOTO HiAXOAy TaKOX JOTpUMMaBCA Bummil aHTMKOPYNUIHUI CyR i B
iHmnin cBoiim yxsami Bif 25.06.2024 poky y cmpabi Ne991/3183/24, axowo crif-
YUM CYAZE0 6yB CKACOBaHMII apellT 3 IJiIHHUX IaNepis, a caMe IPOCTUX 6e3n01<y-
MEHTAapHMX iMeHHUX akuiit. B OOIpyHTYBaHHSA NpPUIHATTSA TaKOTO pillleHHS,
cnipanit cyppa BAKC, mocmnarounch TakoXX Ha IONIOKEHHAM 3aKOHY YKpaiHM
«ITpo puHKM KamiTajmy Ta OpraHi3oBaHi TOBapHi PMHKI», CEpel iHIIOro 3a3Ha4YMB,
[0 «...aKIlisl, AK IIiHHMIT mamip, HeMae HMeBHOTO (Pi3MYHOro Ta MaTepiabHOTO
BUpPaXeHHs B IIPUPOJI, a iCHye Juile BipTyanbHO, TOOTO B eIeKTPOHHIN dopmi,
AK 3alllIC Ha PaXyHKy II€eBHOI MENO3MTapHOI YCTaHOBU. 66. 3 OINAAy Ha le,
KOPIIOpaTMBHI IpaBa (aKIil) He MOXXYTb 306epertyu Ha cobi Cmigyu KpuMiHaTIbHOTO
[IPaBOINOPYIIEHHSA, fAKE PO3CIiYyETbCA y LIbOMY IPOBAJ KEHHIi, OCKiIbKM BOHU
icHyloTh yiIe BipTyanbHO (B €IeKTPOHHIN QopMi), K 3ammcy Ha paxyHKax
IIEBHUX JIEIIO3UTAPHUX YCTAHOB, a TOMY i3 VX IIiICTAaB BOHM H€ MOXYTb MaTu
O3HAaK PEYOBMX JIOKA3iB Y IbOMY KpMMiHa/IbHOMY IIPOBA/KEHHIO» [8].

B nimomMy, BBa)Ka€eMO Takmil MifXif CyAAiB IpaBUIbHUM, OfHAK BiH € CKOpi-
e 3a BCe BUHATKOM, HIXK IIPaBUJIOM, OCKIJIbKM B II€peBaXKHiil Oi/IbIIOCTI SK
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IpeJCcTaBHUKY OOBMHYBadeHHs (cmifui, mpokypopu), Tak i cami cyani gorpu-
MYIOTbCS IIPOTUJIEKHOI MO3UIIII Ta BBAXKAIOTh 3a MOK/IMBE HAK/IaJaTy apelnT
Ha 6e3roTiBKOBi KomITH, 0e3/JOKyMeHTapHi LiHHI mamepu, BipTyanbHi aKTUBM
4y KOPIOPATUBHI IpaBa, 3 MeTO X 30epe>XKeHHs sIK PeYOBUX [OKa3iB, He3Ba-
)KAIo4y Ha Te, L0 TaKe MallHO He € MaTepiasbHuMMHU o6’ekTamy (IpegMeTaMu
MaTepiaZbHOTO CBIiTY) Ta BOHO He MOXe OYTU BUKOPUCTaHe K PEYOBUII JOKA3 y
KPUMiHa/IbHOMY IIPOBaJ>KEHHI.

Bucnosku. BBaxxaemo, 10 3ajiig JOTpUMaHHA 3aKOHHOCTI Ta IIpaB BIACHU-
KiB Ta BOJIO[I/IbIIIB MaifHa y KPUMiHa/IbHOMY IIPOBAJ/IKEHHI, 3 METOI0 OHOYAC-
HOTO 3a0e3medeHHs i1oro aieBocTi, 3a mouinbHe momoBHuTU KIIK VYkpainm
HOBJMMM HOPMaMU, 5IKi 6 IpsAMO 3a60pOHSANIN MOK/IUBICTD apeITy 0e3roTiBKo-
BJX KOIUTIiB, 0€3[JOKyMEHTAapHUX LIiHHUX IanepiB, KOPIOPATUBHMUX IIpPaB 4n
iHmoro noxi6HOro MariHa, 10 He € MaTepiaJbHUMU 00’ €KTaMM, 3 MeTOI0 30epe-
KeHHA X K pedyoBUX MOKasiB, ajie BOJHOYAC HajaBamyM O MOXKIUBICTH IS
HAaK/JIaJeHHA apellTy Ha Take MalfHO 3a HOBVUMM IificTaBaMu, po3pobka Ta
BripoBapkeHHA AKuX go KIIK Ykpaiuy noBMHHO cTaTy TeMO0 111 00rOBOpeHH:A
HayKOBLIAMM Ta I0PUCTAMU-IIPAKTUKAMM.
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